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PREFACE 



This collection of cases is compiled to accompany the third edition 

of Clark's Criminal Law, and is designed to illustrate the principles 

of the law there set forth. The cases are in large part reprinted 

from an earlier collection of cases compiled by the present editor. 

W. E. M. 
Oastinx, Mains, July 5, 1918. 
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CRIMINAL LAW 



DEFINITION, NATURE, AND PUNISHMENT OF CRIME 

I. Nature of Crime ^ 



COMMONWEALTH v. WEBB. 

(Supreme Court of Virginia, 1828. 6 Rand. 726.) 

Daniel, J. The defendant was presented by the grand jury for 
the superior court of Nottoway county for a public nuisance, in erect- 
ing a mill-dam across Little creek, in the said county, without lawful 
authority. 

On this presentment an information was filed, containing two counts, 
charging in both, that by means of the said dam, the waters of the said 
creek had been rendered stagnant, and the air impure ; concluding the 
first, to the common nuisance of all the citizens of the commonwealth, 
residing ai the neigh bornoo-i ; ai 1 coiicludiug ihe second, to the c<xn- 
mon nuisance of the inhabitants around the pond, naming them par- 
ticularly, and all other citizens of the neighborhood. To this informa- 
tion, the defendant pleaded not guilty, on which issue was taken, and 
two trials were had before the jury, who in both instances disagreed. 

At a subsequent term, the attorney for the commonwealth, by leave 
of the court, amended his information, charging in substance the same 
fact, and concluding the first count, " to the great damage, an d common 
nuisance of all the pfood citizens oi this- commonwealtbj.JaQtxinly .there 
residing a^ d ^'nVioKiHrigr^ luitjlsQ^bing, returning, passing and rerpa^s- 
ing^ by the neighborhood .of the said pond." 'f he other count con- 
cludes, "to the common nuisance of all the citizens of the common- 
wealth." 

1 For a discussion of principles, see Clark on Criminal Law (Sd Bd.) H It 2. 

MiXXLL CA8.CB.Ii, — ^1 
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2 DBFINITION, NATURE, AND PUNISHMENT OF GBIMB 

To this information, the defendant demurred generally, and the at- 
torney for the commonwealth joined in the demurrer. The said supe- 
(W^ rior court adjourned the case to this court for novelty and difficulty, 
on the question, ** What judgment oug ht to be given upon said demu r- 
rer? 

The decision of this question calls for a more precise discrimination 
between public and private nuisances than was necessary for the deci- 
sion of the case of Com. v. Paris, 5 Rand. (Va.) 691. 

In making this discrimination, the court has been ably assisted by 
the Attorney General and the cotmsel for the defendant, and the con- 
clusion to which the court has arrived, is this: That, to constitute a 
pjiblicj m jsance. the act done, or dutv omitted, must affect inyurjQugl y 
s ome thing or right m w hich the commu nity, as a body p oliti c, h^y ^ F 
common mterest. and t he 'factT^'roJucihg thigj njury^ anH xonilfiCtiog 
^t ^i^h ^'"rfT «^p^*'^^ r"^^ir^iirhl..^ mterest, must be both allej^ecj ,^nd 
jrovpd To carry this matter furtheT would obliterate every line that 
now marks the difference between public and private wrongs. The 
community have an interest in the preservation of the health and lives 
of its members ; they have a right to see and provide that each shall 
breathe the air as pure as nature gives it But this interest and this 
right in no manner differ from the interest in and right to secure the 
welfare of all its members, in every private relation. Both are pro- 
vided for by private actions or public prosecutions, according to the 
nature of the case. 

As it regards the case before us, we find it everywhere laid down that 
things done, or duties omitted, which affect the public interest, are pub- 
lic nuisances. Those, on the contrary, which affect particular individ- 
uals, are private nuisances, and redressed by private actions. We can- 
not find in any decided case the precise question before us considered, 
but this results from the fact that no attempt has been made to main- 
tain a public prosecution for a nuisance, arising from a local fixture, 
the effects of which are not alleged and proved to be injurious to some 
distinct public right or interest, as contradistinguished from that inter- 
est which the public have in each of its members enjoying his own 
right. No precedent can be found of a prosecution of this character, 
which is not distinctly based on this idea. No adjudicated case con- 
demns the allegations which thus connect the fact with the public in- 
terest, as surplusage or unnecessary. 

But it h as been strongly argupd t hat notw ithstanding these aver- 
men5"ar£XQUStWtIy foiyid in the indictmentSj in the reasoning Ql..the 
ju dges upon the actual wrong committed, the principal stress seems 
tQL be laid on the injhury done to the neighboring inhabitants, and the 
ioconiienience to the public by the effectjiroduced on highways^ etc., is 
lightly regarded; from hence this public injury is called the shadow, 
while the injury to the neighbors is the real substance whereon the 
public prosecution is founded. It is readily conceded, that on the ques- 
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tion of the quantum of punishment, this argument is generally sub- 
stantially correct, but we should find no difficulty in confining this pun- 
ishment to the public grievance only, in every case where the parties 
more immediately concerned, are prosecuting their private remedies, or 
will not forego them. The practice of the courts, on indictments for 
breaches of the peace, furnishes the rule which should govern in such 
cases. The fact, that the injury to surrounding individuals is princi- 
pally regarded in estimating the grade of the defendant's delinquency, 
may be well likened to the action of a father for debauching his daugh- 
ter and servant, whereby he lost her service ; the latter is the gist of the 
action, without which it cannot be maintained ; but, in estimating the 
damages, the injury to the feelings and character of the father and his 
family, together with the degree of impropriety of the defendant's con- 
duct, are almost exclusively regarded. 

The necessity of thus restricting public prosecutions for nuisances 
is strongly enforced by a rule of law, which we find nowhere contra- 
dicted, that no private action can be maintained for a public nuisance, 
without special damage done to the party complaining. By special 
damage we understand an injury different in kind from that of which 
the public complains. If a local fixture which renders the air impure 
or uncomfortable to a neighborhood, without affecting any public right, 
as before described, could be made the subject of a public prosecution, 
it must be because all the citizens of the commonwealth are liable to be 
so affected. The injury thus sustained by any particular individual is 
of the same kind with that to which the public are thus liable, arising 
from the same cause, and affecting the same local situation. From the 
above rule it follows, that, if this be a public offense, no private action 
in such case could be maintained ; but, if we suppose that the public 
prosecution is founded on the injurious effects of such fixture on the 
highway or other public right, then the private individual who, on his 
own land, off the said highway, sustains an injury from the same fix- 
ture, on account of its injurious effects on his habitation, complains not 
at all of an injury common to himself and the rest of the community, 
but of one to himself alone, and for which he of course may have his 
private remedy. 

For these reasons, we conclude, in the language of some of the judg- 
es who decided the aforesaid case of Com. v. Fans, that to support the 
prosecution, on the information before us, it ought to be alleged and 
proved, that the obstructions placed in Little creek, in the county of 
Nottoway, produced a stagnation of the waters thereof, in or near a 
public highway, or some other place in which the public have such spe- 
cial interest. The general con clusion, that the stagnation of the said 
waters does injure all the citizens oT^the commonwealth will not cure 

ic want of such sp ecial averment, b^c^yse the facts stated do not war- 
rant that conclusion. The attempt made, in some of the books referred 
to, to rec(>xlCUe The cases which require this precise conclusion with 
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those which regard the indictment as good without, is unsatisfactory. 
It supposes that the general conclusion is called for only in cases where 
the public nature of the offence is not alleged in the special averments 
with sufficient certainty, but nowhere supposes that the absence of such 
averments may be so supplied. 

The consequence is, that the amended information, filed in this case 
is not sufficient, and that the defendant's demurrer to it should be sus- 
tained, and judgment rendered for him. 



WILLIAMS V. STATE. 



(Supreme Court of Georgia, 1898. 105 Ga. 606, 31 
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Lumpkin, P. J." An indictment against G. W. M. Williams, found 
by the grand jury of Screven county and transferred for trial to the 
county court thereof, charged that the accuse d "djd f alsely and fraud - 

Ulently:. represent to T ^Vjjtf that '^^ ^^ «^H Willi'am^;, harj pnr- 

cKased^th e Cuylef IT Woodburn Railroad for the sum of >^27.0(y). and 
that he had raised all of the purchase prfce except" ^lO Q^ and was 

tiie pu rchas e money . By these 

fal56 &hd fraudulent representations the said G. W. M. Williams fraud- 
ulently induced the said J. C. White to lend him, the said G. W. M. 
Williams, the sum of $100, which he promised to pay back within three 
days from the date of the loan. These representations, made as afore- 
said, were all false and fraudulent, and were made by the said Wil- 
liams for the purpose of defrauding the said White, and did in point 
of fact defraud the said White, contrary to the laws of the said state, 
the good order, peace, and dignity thereof." At the trial the state in- 
troduced testimony substantiating all the material allegations of the 
indictment. It distinctly appeared that, in the conversation between 
the accused and White which resulted in the former's procuring the 
loan, he claimed to be the owner of the railroad in question. For in- 
stance, he used the expression, "I don't want to incumber my road," 
and other language indicating a purpose on his part to create the im- 
pression that the railroad was his property. It was further shown by 
the state that White was actually defrauded of $100, and that Williams 
did not repay the loan as he had agreed to do. Evidence in behalf of 
the accused tended to show the following: After Williams had been 
arrested upon a warrant charging him with being a cheat and swindler, 
and before he was indicted, he made a settlement with White by deliv- 
ering to him the promissory note of E. E. Wood & Co. for $100, which 
White accepted in full satisfaction of his demand against Williams, and 
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afterwards sold for $90. There was a verdict of guilty in the county 
court, and by his petition for certiorari Williams alleged error as fol- 
lows: ♦ * * 

Second. T^^ j^^gf ^""^"^i^WSIY ^haryrpH thA^ **j^ gy^||i 

debt by W ^jtr ^^^^*' *^^ war^'Tlt hftJ ^^^^ sworn out^ an < 

ant was u nder a rrest or nnHpr hnnrl wmiiA ^ nn hartfT 

tionr *^ * * 

We are also of the opinion that the second ciiarge excepted to was 
free from error. That a fraud was perpetrated upon White plainly 
appeared. As a result of this fraud he was deprived PltbfijiQ&Sfi&sipn 
and use of his mo ney, and it is apparent from the evidence as a whole 
ttia^ thgf fi w^s a cmiinal in t<m^ t^^ fh^ p^]-|; n f Williams tfgt tf> r&tup i 
t he irjon^Y ^^ ^ - That he was stibseouentlv forced to make restitution, 
which, as will have been seen, was only partial, did not relieve him of 
the consequences of his violation of the criminal statute, which was 
complete before his arrest As well might it be said that one yuili^y o^ 

larceny could escape prosecution by r eturning t he stole n goods after 
bei ng arrested lor th e offgRse. ' ^ * * '" 

ludgment affirmed^"* All the Justices concurring. 
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WRIGHT'S CASE. 

(Assizes, 1601 Go. litt 127a.) 

In my circuit in anno 1 Jacobi regis, in the county of Leicester, one 
Wright, a young strong and lustie rogue, to make himself e impotent, 
thereby to have the more colour to begge or to be relieved without put- 
ting himselfe to any labour, caused his companion to strike off his left 
hand ; and both of them were indited, fined and ransomed therefore, 
and that by the opinion of the rest of the justices for the cause afore- 
said. 



REGINA V. CONEY. 

(Qneen'B Bench Division, 1882. 8 Q. B. Diy. 634) 

Hawkins, J.* * • * At the Berkshire October Quarter Ses- 
sions, 1881, the defendants wiere convicted under the direction of Mr. 
Benyon, the chairman, upon two counts of an indictment. One charged 
them with an assault upon Charles Mitchell, the other with an assault 
upon John Burke ; Mitchell and Burke being the combatants in a fight 

tFart of the opinion is omitted, as are also the concorring opinions ot 
Cave, Matthew, St^hen* Manlsty, Pollock, and Denman, JJ., and Coleridge, 

a J. 
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6 DEFINITION, NATURE, AND PUNISHMENT OF CKIMB 

whidi took place at Ascot, on the 16th of June, 1881. The facts arc 
fully set forth in the case reserved for the opinion of the Court of 
Criminal Appeal. 

Two questions were argued before us : First, whether the combat- 
ants were .guilty of assaults upon each other: and^ s econdlv^^jrhem^ 
, t he defend ants jwere ald ers and abettorgjn the. fights and thgxfiffli^iifco 
^ ' rj gfitly cogyi rt^f^ j Upon the first question the defendants' counsel 

contended that, each of the combatants having assented to the fight, 
neither could be convicted of an assault upon the other. TColhi^-COP- 
tpptinq I qa^not giv?.my g^^rtiar As a general proposition it is tm- 
doubtedly true that there can be no assault unless the act charged as 
such be done without the consent of the person alleged to be assaulted, 
for want of consent is an essential element in every assault, and that 
which is done by consent is no assault at all. Christopherson v. Bare, 
11 Q. B. 473; Reg. v. Guthrie, L. R. 1 C. C. R. 241, 243, and numer- 
ous other cases. It may be that consent can in all cases be given so 
as to operate as a bar to a civil action, upon the ground that no man 
can claim damages for an act to which he himself was an assenting 
party. Christopherson v. Bare. That case, however, was decided upon 
a point of pleading, and must not be considered as a direct authority 
on this subject It is not necessary, however, upon the present occa- 
sion, to express any decided opinion upon the point; for, whatever 
may be the effect of a consent in a suit between party and party, it is 
not in the power -of any man to give an effectual consent to that which 
amounts to, or has a direct tendency to create, a breach of the peace, 
so as to bar a criminal prosecution. In other w ords, though a .man 
may by his consent debar himself from his right to maintain a civil ac- 
tion)Tie cannot thereby defeat proceedings instituted by the Crown in 
t&e interests, of the public for the maintenance of good order. Per 
Burrough, J., in Rex v. Belingham, 2 C. & P. 234. ' He may compro- 
mise his own civil rights, but he cannot compromise the public interests. 
Nothing can be clearer to my mind than that every fight, in which 
the object and intent of each of the combatants is to subdue the other 
by violent blows, is, or has a direct tendency to, a breach of the peace, 
and it matters not, in my opinion, whether such fight be a hostile fight 
begun and continued in anger, or a prize fight for money or other ad- 
vantage. In each case the object is the same, and in each case some 
amount of personal injury to one or both of the combatants is a prob- 
able consequence, and, although a prize fight may not commence in an- 
ger, it is unquestionably calculated to rouse the angry feelings of both 
before its conclusion. I have n o doubt, then, that.eyery such fight is 
illegal, and the parties to it may be prosecuted Jor assaults upon each 
other. Many authorities support this view. In Rex v. Ward, 1 East, 
P. C. 270, the prisoner was tried for the slaughter of a man whom he 
had killed in a fight to which he had been challenged by the deceased 
for a public trial of skill in boxing. No unfairness was suggested, and 
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yet it was held that the prisoner was properly convicted. To the same 
effect is the case of Reg. v. Lewis, 1 C. & K. 419, in which Coleridge, 
J., said : ** When two person s j[f> out ^^ f^frWct- ^ach other^eac h is guilt y 
oLaa-assaulf." See, also, Reg. v. Hunt, 1 Cox, C. C. 177, per Alder- 
son, B.; Reg. v. Brown, 1 C. & M. 314, by the same learned Baron; 
and by Bramwell, B., in Reg. v. Young, 10 Cox, C. C. 371. 

The cases in which it has been held that .persons may lawfully en- 
gage in friendly encounters not calculated to produce real injury, or 
to cause angry passions in either, do not in the least militate against 
the view I have expressed ; for such encounters are neither breaches 
of the peace, nor are they calculated to be productive thereof. But if, 
under color of a friendly encounter, the parties enter upon it with, or 
in the course of it form, the intention to conquer each other, by vio- 
lence calculated to produce mischief, regardless whether hurt may be 
occasioned or not, as, for instance, if two men, pretending to engage 
in an amicable spar with gloves, really have for their object the inten- 
tion to beat each other until one of them be exhausted and subdued by 
force, and so engage in a conflict likely to end in a breach of the peace, 
each is liable to be prosecuted for an assault. Reg. v. Orton, 39 L. T. 
293. Whether an encounter be of the character I have just referred 
to, or a mere friendly game, having no tendency, if fairly played, to 
produce any breach of the peace, is always a question for the jury in 
case of an indictment, or the magistrates in case of summary proceed- 
ings. 

The cases cited of alleged indecent assaults on young children by 
their consent are no authorities to the contrary, and may all be dis- 
posed of in this one observation, viz., that the indecent impositions of 
hands charged in those cases as assaults neither involved, nor were 
calculated to involve, breaches of the peace, and therefore, being by 
consent, were not punishable as assaults, any more than they would 
have been had the objects of them been for the most innocent purposes. 
I think it wholly immaterial in considering cases of this description to 
inquire by whom the first blow was struck, for, as was said by Lindley, 
J., in Reg. v. Knock, 14 Cox, C. C. 1, "the right of self-defense does 
not justify counter blows struck with a desire to fight." 

Upon tfie ruling of the chairman as to the illegality of the fight, I 
entertain, therefore, no manner of doubt, and I am clearly of opinion 
that the combatants themselves were each guilty of an assault upon 
each other. 
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SPEIDEN V. STATE. 

(Conrt of Appeals of Texas, 1877. 8 Tex. App. 166, 30 Am. Rep. 126.) 

Burglary. 

White, J.* * * * As disclosed in the record, the facts are 
substantially as follows: 

Pinkerton's Detective Agency, at Chicago, 111., obtained, by some 
means, a number of letters and postal cards written by the defendant 
from Dallas, to a friend in Chicago, urging him to come to Dallas and 
join him in breaking into and robbing some of the banks in the latter 
city. It appears that Pinkerton forwarded those letters to John Kerr, a 
banker of Dallas, who immediately called a meeting of the bankers of 
the city and submitted the matter to them. The result of this meeting 
was that the bankers requested Pinkerton to send a detective to Dallas 
to work up the case. Deroso, a sergeant of Pinkerton's force, came, 
and, after an interview with the bankers, sent back to Chicago for 
Wood and McGuire, two detective aids who were to represent them- 
selves to the defendant as professional burglars and induce him to en- 
ter some bank building in the nighttime, when they would procure his 
arrest 

After the arrival of Wood and McGuire they set to woric to carry 
out this plan, keeping in constant communication with Deroso, and, 
through him, with the bankers, who were kept constantly informed as 
to the plans and movements of the parties. Finally it was agreed on 
all hands that the banking house of Adams & Leonard should be bro- 
ken into on Sunday night. Adams & Leonard agreed to the arrange- 
ment, and the detectives were, in the adventure, working in their em- 
ploy. 

Pursuant to the plan agreed upon, Deroso, Hereford, a deputy sher- 
iff of Dallas county, a Mr. Mixon, United States deputy marshal, and 
another party entered and took possession of the bank during the day- 
time, about 2 or 3 o'clock on Sunday, to remain therein until the bur- 
glary was effected and the defendant was arrested. About 1 o'clock at 
night the back door of the bank was forced open by the two detectives, 
Wood and McGuire, who came in, spoke to the concealed parties, and 
went into the vault, when, after remaining about an hour. Wood went 
out, told Speiden, the defendant, that they wanted more help, and re- 
turned in a short time, and, coming in, closed the door after him. In 
a minute or two Speiden came in and closed the door, when the ofHcers 
arrested him. 

Now, as to the law of the case : To our minds it is clear that Deroso 
and the other detectives were the servants and agents of Adams & 
Leonard, and had full authority to consent to defendant's entry into 

« Part of the opinion is omitted* 
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the bank, and that his entry was not only with their consent, but at their 
solicitation. The case is somewhat like that of a man being robbed by 
his own consent, although the supposed robbers did not know of the 
consent Reanes' Case, 2 East, 734; McDaniel's Case, Fost. 121. 

In Tennessee, where the prisoner had arranged with a negro, dur- 
ing the days of slavery, to steal him, and the negro informed his mas- 
ter, who told him to carry out the agreement between the prisoner and 
himself, which was done, and the prisoner was arrested in the act, it 
was held that, to constitute larceny of a slave, it must appear that the 
accused had possession of the slave, and that the possessiqn was ob- 
tained without the consent of the owner. Kemp v. State, 11 Humph. 
(Tenn.) 320. 

Mr. Bishop says : "The cases of greatest difficulty are those in which 
one, suspecting crime in another, lays a plan to entrap him. Conse- 
quently, even if there is a consent, it is not within the knowledge of 
him who does the act Here we see * * * that, supposing the 
consent really to exist, and the case to be one in which, on general 
doctrines, the consent will take away the criminal quality of the act, 
there is no legal crime committed, though the doer of the act did not 
know of the existence of the circumstances which prevented the crim- 
inal quality from attaching. * ♦ * A commo n c ^g g is t^^t ^^ ^"*'- 

trs who, intending to break into a house and ^t ftP^ tf,mp^ ^^^ «s#>rvgnf 

^ ^^^^^_ td the servant^ after communicatinjg 

^■CJagts to his master, is authorized tq iointhem^in appearance, ^^v^ 
d er suc&'cll'CUfl'liitaiiceiircTearly^ the burylars are not e xcused for what 
t hey do personally : b ut it seemsl if <^^p_5SrYP"^ ^r^"f^ thf door while 
t hey enter, they areHtiot he ld criminal fQr.this breaking thus done by 
the^servant. actingr tinrter rnmmanH of the occupant of the hoUSe bro-' 
l^finJI 1 Bishop's Cr. Law, § 262. See, also, section 263. 

The case of Regina v. Johnson and Jones, 1 Car. & M. (41 Eng. C. 
L. R.) 123, is in point. In that case the court say : "Cole, the groom, 
it is true, appeared to concur with the prisoners in the commission of 
the offense. But in fact he did not really concur with them, and he, 
acting under the direction of the police, must be taken to have been 
acting under the direction of Mr. Drake the prosecutor. Under the 
circumstances of this case the prisoners went into a door which, it 
seems to me, was lawfully open. Therefore neither of them was guilty 
of burglary." 

In Kggington's Case, which is also in point, it was held "that no 
felony was proved, as the whole was done with the knowledge and as- 
sent of Mr. Boulton, and the acts of Phillips (the servant) were his 
acts." 2 East, 666. 

Another case in point is Allen v. State, the substance of which is 
that, "when the proof showed that the prisoner proposed to a servant 
a plan for robbing his employer's office at night; that the servant dis- 
closed the plan to his employer, by whom it was communicated to the 
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police; that the master, acting under the instructions of the police, 
furnished the servant with the keys of his office on the appointed night ; 
that the servant and the prisoner went together to the office, when the 
servant opened the door with the key, and both entered through the 
door, and were arrested in the house by the police — ^held that there 
could be no conviction of burglary." 40 Ala. 334, 91 Am. Dec 477. 
See, also, 2 Whart. Cr. Law, § 1540; Roscoe's Cr. Ev. 345. 
• In the case at bar the^det ectiv^ r^nqp t l y ^ f;onsi dered in^any other 
'^S'^Xi^?5^%§ tj}s"servants and agents of the banker§^jS3aJoi5.& Leonid. 
T bey (the detectives) h a d the le gal oc gypanry a^ ^H fiontrol of ths bank. 
Two ot them made arrangements with defendant to enter it ; and de^ 
f endant, when arrested, had entered the bank at the solicitation of those 
detectives, who were rightfully in possession, with the consent of the 
owners. This cannot be burglary in contemplation of law, however 
much the defendant was guilty in purpose and intent. 

The judgment of the lower court must be reversed, and the cause re- 
manded. 

Reversed and remanded. 



REGINA V. LONGBOTTOM et al. 

(Norfolk Circuit, 1849. 3 Cox, C. C. 439.) 

The indictment charged that the two prisoners feloniously killed 
and slew John Truman, by driving over him with a gig. 

O'Malley and E. Rodwell, for the prosecution, proved that the two 
prisoners, who lived in Ipswich, had gone to Bentley on the day named 
in the indictment in a gig, and that on their return at night they were 
observed to be in a state of partial intoxication. At several places they 
drove along the high road at a very rapid pace, and when they got 
within two miles of Ipswich they met three men. At that time they 
were laughing and driving rapidly down a hill, the top of which was 
thickly shaded with trees. When the three men got to the trees they 
found a man lying insensible in the middle of the road, presenting all 
the appearance of having been just run over by some vehicle. They 
took up the man, who shortly afterwards died. On inquiry it turned 
out that the deceased was a man who had been deaf from childhood, 
but had, in spite of his infirmity, contracted an inveterate habit of walk- 
ing at all hours in the middle of the road. Against the probable conse- 
quences of an indulgence in this habit he had been frequently warned, 
but without effect. 

D. D. Keane, for the prisoner, Longbottom, submitted, at the close 
of the case for the prosecution, that he ought to be acquitted, inas- 
much as it appeared that the deceased had contributed in a great 
measure, if not altogether, to his own death by his own obstinacy and 
negligence. There was, moreover, no proof that the prisoners were 
driving at any extraordinary pace; while it appeared that they were 
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in the middle of the road, and that the deceased was walking just where 
he ought not to have been, reference being had to the lateness of the 
hour, the darkness of the place, and his peculiar infirmity, which ought 
to have induced him to refrain from the selection of the most fre- 
quented part of the high road as that on which alone he would walk. 
No accident could possibly have occu rred ty t^f ^^^^ac^^^ \f h^ had 
b een at the side of the road where foot passengers always walked, 
lie had, thereTore,* contriBiitecTlb Ks own deafli, and the question was 
whether that fact did not exonerate the prisoners from such a charge 
as the present. This might be tested by analogy with a civil action 
under Lord Campbell's act. Under that statute the representatives of 
the deceased could not m aintain^an artinn for carp Densati9n against the 
prisoners, as he had himTelf been guilty oi negligence ; so, in this pros- 
ecution, it was contended that the prisoners could not be convicted of 
the crime of manslaughter. 

RotFE, B. I cannot stop the case; for, whatever may have been 
the negligence of the deceased, I am clearly of opinion that the pris- 
oners would not be thereby exonerated from the consequences of their 
own illegal acts, which would be traced to their negligent conduct, if 
any such existed. I am of opinion th at, if any one should drive so rap- 
idly along a grea t thoroughfare leadmgJtp a laijje towli as to be unable 
t o avoid p ^|jp^^g'(^v^r any pedestrian who .may happen" to be in the 
middJgjaXjttlfi.rfiddx it is that degree of negligence in the conduct of 
A l^nrsf^ afld g\^ whirh amounts to an illegal act in the eye of the lawj 
aiid, if death ensues from the injuries then^ inflicted, the parties _driy- 
ing are guilty Qj[3ianalaughterj, even thpugh considerable blame may^ 
be aitrfbu te d to the decease d. I do not at all recognize the analogy 
which has been put with re^iard to an action under Lord Campbell's 
act and a charge of felony; and I abstain from giving any opinion 
as to the question whether, under the circumstances here proved, the 
representatives of the deceased would be precluded from maintaining 
an action for compensation against the prisoners. But there is a very 
wide distinction between a civil action for pecuniary compensation 
for death arising from alleged negligence and a proceeding by way of 
indictment for manslaughter. The latter is a charge imputing criminal 
negligence, amounting to illegality, and there is no balance of blame in 
charges of felony ; but, wherever it appears that death has been occa- 
sioned by the illegal act of another, that other is guilty of manslaughter 
in point of law, though it may be that he ought not to be severely pun- 
ished. If the jury should be of opinion that the prisoners were driving 
along the road at too rapid a pace, considering the time and place, and 
were conducting themselves in a careless and negligent way in the man- 
agement of the horse intrusted to their care, I am of opinion that such 
conduct amounts to illegality, and that the prisoners must be found 
guilty on this indictment, whatever may have been the negligence of the 
deceased himself. 

Verdict. 
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THE CRIMINAL LAW— HOW PRESCRIBED 

L The Common Law ^ 



UNITED STATES v. WORRALU 

(Circuit Ck>iirt of United States, Pennsylyania District, 1798. 2 DalL 884, Fed. 

Cas. Na 16,760, 1 L. Ed. 426.) 

The defendant was charged with an attempt to bribe Tench Coxe^ 
the Commissioner of the Revenue, the indictment containing two 
counts. Verdict — ^Guilty on both /ynnfj ^^f {J^i> jpr^ig^jiyi^pt. 

Dallas, who had dechned speaking on the facts before the jury, now 
moved in arrest of judgment 

Rawle, District Attorney, contra. 

Chass, Justice." Do you mean, Mr. Attorney, to support this in- 
dictment solely at common law? If you do, I have no difficulty upon 
the subject. The indictment cannot be maintained in this court. 

Rawle, answering in the affirmative. Chase, Justice, stopped Mr. 
Levy, who was about to reply, in support of the motion in arrest in 
judgment, and delivered an opinion to the following effect: 

Chase, Justice. This is an indictment for an offense highly in- 
jurious to morals, and deserving the severest punishment; but, as it 
is an indictment at common law, I dismiss, at once, everything that has 
been said about the Constitution and laws of the United States. 

In this country, every man sustains a two- fold political capacity; 
one in relation to the state, and another in relation to the United States. 
In relation to the state, he is subject to various municipal regulations, 
founded upon the state Constitution and policy, which do not affect him 
in his relation to the United States ; for the Constitution of the Union 
is the source of all the jurisdiction of the national government, sp^ that _ 
the depfirtmfint^ ^^ ^^^ grr^Y^mmpnf can never assume any power thaL^, 
i§^not expressly granted by that instrument, nor exercise a power i n^ . 
an^ .otlier, manner than is there prescribed. Besides the particular cas- 
es which the eighth section of the first article designates, there is a 
power granted to Congress to create, define, and punish crimes and 
offenses, whenever they shall deem it necessary and proper by law to 
do so for effectuating the objects of the government ; and, although 
bribery is not among the crimes and offenses specifically mentioned, it 
is certainly included in this general provision. The question, however^ 

1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) I 4. 
s Tlie statement of facts is abridged and part of the <^lnlon is omitted. 
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does not arise about the power ; but about the exercise of the power — 
whether the courts of the United States can punish a man for any act, 
before it is declared by a law of the United States to be criminal. 
Now, it appears to my mind to be as essential that Congress should 
define the offenses to be tried, and apportion the punishments to be in- 
flicted, as that they should erect courts to try the criminal, or to pro- 
nounce a sentence on conviction. 

It is attempted, however, to supply the silence of the Constitution 
anri |^|a»i^r#>g nr rn#^ i j^|ftp K y resorting to the c9nimQn law for a definir 
^oiTand pun ishment of the offense which has been committed: £ut 
i n my opit^inn. thf > I initp^ S^ ^^tes. as~a fede r al govern ment, hav e ng 
c ommon lay ^ an^^ consequently^ no indictmeht can be mauTtalne4,itt 
their courts for offenses merely at the common Taw. If, indeed, the 
United States can be supposea, tor a moment, to have a common law, 
it must, I presume, be that of England ; and yet it is impossible to trace 
when or how the system was adopted or introduced. With respect to 
the individual states, the difficulty does not occur. When the Ameri- 
can colonies were first settled by our ancestors, it was held, as well 
by the settlers as by the judges and lawyers of England, that they 
brought hither, as a birthright and inheritance, so much of the common 
law as was applicable to their local situation and change of circum- 
stances. But each colony judged for itself what parts of the common 
law were applicable to its new condition, and in various modes, by leg- 
islative acts, by judicial decisions, or by constant usage, adopted some 
parts and rejected others. Hence he who shall travel through the dif- 
ferent states will soon discover that the whole of the common law of 
England has been nowhere introduced, that some states have rejected 
what others have adopted, and that there is, in short, a great and es- 
sential diversity in the subjects to which the common law is applied, 
as well as in the extent of its application. The common law, therefore, 
of one state, is not the common law of another, but the common law of 
England is the law' of each state, so far as each state has adopted it ; 
and it results from that position, connected with the judicial act, that 
the common law will always apply to suits between citizen and citizen, 
whether they are instituted in a federal or state court. 

But the question recurs, when and how have the courts of the 
United States acquired a common-law jurisdiction in criminal cases? 
The United States must possess the common law themselves before 
they can communicate it to their judicial agents. Now, the United 
States did not bring it with them from England, the Constitution does 
not create it, and no act of Congress has assumed it. Besides, what 
is the common law to which we are referred ? Is it the common law 
entire, as it exists in England, or modified, as it exists in some of the 
states; and of the various modifications which are we to select, the 
system of Georgia or New Hampshire, of Pennsylvania or Connect- 
icut? 
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Upon. Ihg whole, it may be a jde£(^ct. in our poli tical institutions, it 
n; ^y be an inconven ience in thp^sidininistration of justicei^ tHiatJhe 
rmyjj^nxi-}^^ aiithf\ri'fy relating^ tQ fipm^S and punishme nts^^ fias not 
h fin cQ ni^rred upon the govemmentjof the Unfted "States, which is 
a governmen t Tn other je ^pects j Tso oF a limited. juris'dic5^j; D>ut 
judfifiS.iaanot remedy political imperfections, nor supply any legisla- 
ti^.QSlissicwi. I will not say whether the offense is at this time cog- 
nizable in a state court But certainly Congress might have provided 
by law for the present case, as they have provided for other cases of 
a similar nature ; and yet if Congress had ever declared and defined 
the offense, without prescribing a punishment, I should still have 
thought it improper to exercise a discretion upon that part of the sul>- 
ject. * * * 






11. Statutes* 



___ V 
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HARTUNG V. PEOPLE. 

(Court of Appeals of New York, 1860. 22 N. T. 95.) 

Denio, J.* * * * 2. This le^ ds^meto the second question to be 
consider ed^ n arTy<^1yj w1ipthp;f it is con^et«it"TQf 3he T^isla turei" after 
^t^Y^Jl :^ the conviction of a person prosecuted for murder* to change the punish- 
nient)vhich the law had annexed to the offence, for another and differ- 
^SJ-PUnishment, as was attepipted to be done in .this case. It is highly 
probable that it was the intention of the legislature to extend favor, 
rather than increased severity, towards this convict and others in her 
situation; and it is quite likely that, had they been consulted, they 
would have preferred the application of this law to their cases, rather 
than that which existed when they committed the offences of which 
they were convicted. But the^casec^ianot.be^ determined upon such 
c onsid erations. No one"can be criminally punished in this country, ex- 
cept according to a law prescribed for his government by the sovereign 
authority, before the imputed offence was committed, and which ex- 
isted as a law at that time. It would be useless to speculate upon the 
question whether this would be so upon the reason of the thing, and ac- 
cording to the spirit of our legal institutions, because the rule exists 
ih the form of an express written precept, the binding force of which 
no one disputes. 

« For a discussion of principles, see Clark on Criminal Law (3d Bd.) IS 5, d. 
« Tart of tile opinion is omitted. 
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No state shall pass anv ex post facto law, is the mandate gf th^ fV>"~ ^^ 



''litllt'^*' ^^ *^^ TTnihil fit?^es. ^he present Qt| g[Ttif>" JSi wh ether th e 
r^^"^iO" v"^^^ imyi^yHiat^* rf^n sideratJon Js such ^ law, with^p th e 
m^flping nf ffiA Conctitution. f am o f opinion that it is. The scope 
and apparent intention of the act of 1860 is to reduce the punishment 
for murder, in certain cases. At present, we have no concern with the 
new arrangement, for in that respect the act is prospective. But the 
substituted punishment is made applicable to offences committed under 
the old law, where convictions have already been had. Persons con- 
victed of murder, as that offence was declared by the Revised Statutes,, 
where the judgment has not been executed, are to be punished as 
though convicted of murder in the first degree under the act of 1860. 
To abali sh the pf^nlty whi^h ^^t hw ntti^'^^ ed to the crime when it was 

committed, and to declare it tn he punish able m another wav. is. a&J t 
resp ects tne^hew punishm ent, ^h^ essence of an ex^ost facto law. 
iHetcher v. Peck, 6 Cranch, 87-138, 3 L. Ed. 162. In this case,'Chief 
Justice Marshall defined an ex post facto law to be, one which rendered 1 
an act punishable "i n a manner in which i t was not punishable when rt A ' y 
I t was committeo / Chancellor Kent has expressed his approval of 
that definition, wKich, he says, is distinguished for its comprehensive 
brevity and precision. 4 Kent, 409. Judge Chase, in Calder v. Bull, 
3 I>all. 386, 1 L. Ed. 648, stated his apprehension of what was meant 
in the Constitution by the term in question as follows: He said such 
laws were, "first, any law which makes an act done before the passing 
of the law, and which was innocent when done, criminal ; second, any 
law which aggravates a crime, and makes it greater than it was when 
committed; tljird^iuiy. law which changes the punishment, and.ixiflict& 
a greater punishmen t than the law annexed to thg^erimaJiKhen commit^ 
tea ; tourih, any law whicK alters the legal rules of evidence." 

Neither of the cases in which these remarks were made, involved 
any question as to the kind or degree of change in the punishment of 
an offence already committed, which might be made without a viola- 
tion of the Constitution. A rule upon that subject is now to be laid 
down for the first time. In my opinion, then, it would be perfectly 
competent for the legislature, by a general law, to remit any separable 
portion of the prescribed punishment. For instance, if the punishment 
were fine and imprisonment, a law which should dispense with either 
the fine or the imprisonment might, I think, be lawfully applied to ex- 
isting offences ; and so, in my opinion, the term of imprisonment might 
be reduced, or the number of stripes diminished in cases punishable in 
that manner. Anything which, if applied to an individual sentence,, 
would fairly fall within the idea of a remission of a part of the sen- 
tence, would not be liable to objection. And any change which should 
be referable to prison discipline, or penal administration, as its primary 
object, might also be made to take effect upon past as well as future 
offences, as changes in the manner or kind of emplo3rment of convicts 
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sentenced to hard labor, the system of supervision, the means of re- 
straint, or the like. Changes of this sort might operate to increase or 
mitigate the severity of the punishment of the convict, but would not 
raise any question under the constitutional provision we are consider- 
ing. The change wrought by the act of 1860, in the punishment of ex- 
isting offences of murder, does not fall within either of these excep- 
tions. If it is to be construed to vest in the Governor a discretion to 
determine whether the convict should be executed, or remian a perpet- 
ual prisoner at hard labor, this would only be equivalent to what he 
might do under the authority to commute a sentence. But he can, un- 
der the Constitution, only do this once for all. If he refuses the par- 
don, the convict is executed according to sentence. If he grants it, his 
jurisdiction of the case ends. 

The act in question places the convict at the mercy of the Governor 
in office at the expiration of one year from the time of the conviction, 
and of all his successors during the lifetime of the convict. He may 
be ordered to execution at any time, upon any notice or without notice. 
Under one of the repealed sections of the Revised Statutes, it was re- 
quired that a period should intervene between the sentence and the 
execution of not less than four, nor more than eight weeks. Par. 12. 
If we stop here, the change effected by the statute is between an exe- 
cution within a limited time to be prescribed by the court, or a pardon 
or commutation of the sentence during that period, on the one hand, 
and the placing of the convict at the mercy of the executive magistrate 
for the time, and his successors, to be executed at his pleasure at any 
time after one year, on the other. The sword is indefinitel y^uspende d 
^ver hisj iead, ready to Jail at any time. It is not enough to say, if 
even that caiTbe said, that most persons would probably prefer such a 
fate to the former capital sentence. iL^l-^^PUgh^to bring the law with- 
in, thexondfimnation. of the Constitution^ that it changes the punish- 
me nt, after the c ommission of _the off ence,^ bx^^ubstitutiog for the pre- 
scribed penalty a^ amereiif .on(5. We- have no means of saying whether 
one or the other would be the most severe in a given case. That would 
depend upon the disposition and temperament of the convict. The leg- 
islature cannot thus experiment upon the criminal law. 

The law, moreover, prescribes one year's imprisonment, at hard la- 
bor, in a state prison, in addition to the punishment of death. In every 
case of the execution of a capital sentence, it must be preceded by the 
year's imprisonment at hard labor. True, the concluding part of the 
judgment cannot be executed unless tlie Governor concurs, by ordering 
the execution. But as both parts may, in any given case, be inflicted, 
and as the convict is consequently, under this law, exposed to the dou- 
ble infliction, it is, within both the definitions which have been men- 
tioned, an ex post facto law. It changes the punishment, and inflicts a 
greater punishment than that which the law annexed to the crime 
when committed It is enough, in my opinion, that it changes it in any 
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manner except by dispensing with divisible portions of it ; but, upon 
the other definition announced by Judge Chase, where it is implied that 
the change must be from a less to a greater punishment, this act can- 
not be sustained. * * * 

Judgment reversed and new trial ordered. All the other Judges con- 
.curring. 



\^ 



STEEL V. STATE- 

(Supreme Court of Indiana, 1866. 26 Ind. 82.) 

Appeal from the Ohio Circuit Court. 

Ray, J. This was {\n jnHtrtT^yt fnr seduction. The appellant was 



tqed and convicted. The verdict of the Jury imposed ijTiprison ^ffl ^ j p ^ 
the ^untv tail for thirty days, and assessed ^ho a finf of two biinHr<>H 




dollars. The 'abstract complies with the rule of this 

court as to one point only, and therefore the only point we shall de- 
termine is whether the verdict is contrary to law. 

The statute provides that the person convicted "shall be imprisoned 
in the state prison for not less than one, nor more than three years, 
and fined not exceeding five hundred dollars, f ff be imprisoned in the 'Lt ^ '/ ^■ 
gQunty l^il no^ exce ed ing six m onths." 2 G. & H. par. 15, p. 441. 

Tftfg langmagrp a,^itTinrizes th^ jii'r^ \q ?>P^^ ^ ^^^ ^"^Y i" ^^spq 

where the circumstances attending the commissio n nf^tVip nffgp^p ai^- 
t ^prize the imprisonment of the offender in the statg „ pri§Q n. This is 
the plain import ot the wbf3s used." The rule to be observed in the 
construction of penal statutes is thus stated by Chief Justice Marshall : 
"The rule that penal statutes are to be construed strictly is, perhaps, 
not much less old than construction itself. It is founded on the tender- 
ness of the law for the right of individuals ; and on the plain principle 
that the power of punishment is vested in the legislative, not in the 
judicial department. It is the legislature, not the court, which is to 
define a crime and ordain its punishment. * * * The intention of 
the legislature is to be collected from the words they employ. Where 
there is no ambiguity in the words, there is no room for construction. 
The case must be a strong one indeed, which would justify a court in 
departing from the plain meaning of words, especially in a penal act, 
in search of an intention which the words themselves did not suggest." 
United States v. Wiltberger, 5 Wheat. 76, 5 L. Ed. 37. 

But an examination of other sections of the same statute will dis- 
close that where the legislature clearly intended to add the fine to im- 
prisonment» either in the state prison or in the county jail, they have 
expressed such intention in language of no doubtful significance. The 
twentieth section provides, that upon conviction of petit larceny, the 
offender shall be fined, imprisoned in the state prison and disfran- 
MrraTA GA8.GB.L.— 2 
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chised, or fined, disfranchised and imprisoned in the jail of the proper 
county. 

^\t^ al^fty ni t hg^ liyiftlatiir^ to express an intention dearlv is not> 
thgref ore, to be questioned, and it is not our province to add to the pen- 
alties imposed. '" - 

The judgment is reversed, and the cause remanded for a new trial 



COMMONWEALTH v. CARTER. 

(Court of Appeals of Kentucky, 1893. 94 Ky. 627, 23 S. W. 344.) 

Pryor, J. An indictment was returned in the Graves Circuit Court 
against__M5irk, Hubbard and two others, charging them with hrpaking 
imolhe store-house of .one Boaz. The testimony showed that Hub- 
bard took the window of the house out and his confederates stood 
watch a short distance from the store-room, and when the goods were 
removed by Hubbard, Carter and James, two confederates, took charge 
of them. 

There was a separate trial demanded, and Ed Carter bei qg fi rsj 
was. acquitted upon a peremptory instruction based upon the case of 
Stamiper v. Commonwealth, 7 Bush. 612. There can be no doubt of 
the correctness of the rule that, in statutory offenses, where the plain 
intent of the statute is to inflict punishment only on the person actually 
committing the offense, others can not be brought within its provisions 
as principals upon proof that they were aiders and abettors. The case 
of Frey v. Commonwealth, reported in 83 Ky. 191, was an indictment 
under a statute enacted to prevent the destruction of bastard children 
by the mother. The statute reads : "If any woman be delivered of any 
issue of her body, which, being bom alive, would be a bastard, shall en- 
deavor * * ♦ to conceal the birth thereof, * ♦ * she shall 
be confined in the penitentiary," &c. Gen. St. 1888, c. 29, art 4, § 14. 
This statute was intended to apply alone to the mother, and illustrates 
the distinction between the cases. 

In Evans v. Commonwealth, 12 S. W. 768, 769, 11 Ky. Law Rep. 
573, the statute provided that "if any one shall wilfully and unlawfully 
bum" any house whatever, he shall be confined in the penitentiary. 
This statute was held to apply to aiders and abettors. Those wh o were 
ppesenjLaiding.and .abetting in &DQh, cases are as much principals it^Ee 
ones applying the torch or entering the building, and the doctrine^of 
Stanipeii.x." Commonwealth ji\akf s the xule too broad when saying that, 
where the offense is created by statute against one actually com mittin g 
the oTTense^dse ai3Tng and abetting are not amenable as princi pals to 
its pravisi.Q.ns. There is* as much reason for punishing the aiding and 
abetting in a ifelony created by statute as there is in a felony at common 
law. So the doctrine of Stamper v. Commonwealth is overruled ; but 
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where in cases it is plain from the nature of the offense made a felony 
by statute, that its provisions were only intended to aflfect the party 
actually committing the offense, the doctrine of Stamper v.. Common- 
wealth should apply. 

As this is an appeal by the Commonwealth, the clerk is directed to 
certify the opinion to the court below. 



COMMONWEALTH v. COOLEY. 

(Supreme Judicial Court of Massachusetts, 1830. 10 Pick. [27 Mass.] 37.) 

Per Curiam.* ♦ ♦ ♦ The defendant moves in arrest of judg- / 
ment, that the crime for which he is indicted is not an offence at com- 
mon law; and if it is, that the common law on this subject has been 
superseded by our statute of 1814-15, c. 174. W.e think^iLckar that 
i^ is ^ offence at common la w, and there is an express decision to that 
effect in 2 T. R. 733. The reason why cases of this sort are not to be 
found in the earlier reports is very obvious, namely, that the dissection 
of htunan bodies was not so extensively practised in former times. 
And this will account for the fact, that few, if any prosecutions at com- ^ 
mon law for this offence, have taken place in this commonwealth. . ) 

Jhe/ii iftitinn tl^"**^ ^« j^rViofV.^*- the commpp law has bejen aupjpr^ficfed /^tt . 

gn. The whole subject has been revised by the legislature. The time 
for prosecuting the offence, and the punishment are limited by the stat- 
ute, and provision likewise is made for the removal of dead bodies. ^A^ 
cf«ifit»^ ;c ^tYipjjfi^iy r>^jw*ni<»/i ^y j^ subsequcut one revising the whole 

subject.iaatter of the first; Bartlett v. King, 12 Mass. R. 545; Nichols 
vi Squire, 5 Pick, 168; and in the case of a statute revising the com- 
mon law, the i mplicat ion is^Fleast equally strong. At common law it 
was cnminai to dig lip and remove a dead body ; but that would not 
now be an offence in this commonwealth, since the statute makes pro- 
vision for the removal of a dead body under a license. If the common 
law were in force, it should seem that the license would not be a de- 
fence to an indictment at common law. The common law and the stat- 
ute would be at variance with each other. Judgment arrested. 

i The statement of facte and part of the opinion are omitted. 
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STATE V. MANSEL. 

(Supreme Court of South Carolina, 18d8. 62 S. C. 468, 30 S. B. 481.) 

[ndictment agaip «ft /Vrlam M^ j ^^ I f^f fairing nrflfn f^r Y'h'gVy 
From judgment against defendant, he appeals. 

Gary, J. The appellant was indicted, tried, and convicted, at the 
July, 1897, term of the Court for Pickens County, for a violation of 
section 41 of the Dispensary Act, approved in March, 1896—22 Stat. 
147 — ^which is as follows : ''Section 41. That it shall be unlawful for 
any person to take or to solicit orders, or to receive money from other 
persons for the purchase or shipment of any alcoholic liquors for or to 
such other persons in this State, except for liquors to be purchased and 
shipped from the dispensary; and any person violating this section, 
upon conviction, shall be deemed guilty of a misdemeanor, and shall 
be punished by imprisonment for a term of not less than three months 
nor more than twelve months, or by a fine of not less than $100 nor 
more than $500." The indictment alleged that the offense was com- 
mitted on the 13th of March, 1897. The dispensary act of 1896 was 
amended by an act, approved 5th March, 1897, by striking out section 
41, hereinbefore mentioned — ^22 Stat. 541. The act of 1897 went into 
effect on the twentieth day after its approval by the executive. The 
offense was, therefore, committed while the act of 1896 was in force 
and effect. 

TTp^n tViA hearing Qf ^hir ^^^^ on acpeaL the .appellant ji^i^cd-jtifi. 

question that the Court of General Sessions did not havj&^inrisdictioj 
oiuie "case: aS'Tlie'sectTon of the statute under which the defendan 
w as jna i(^!e3^ was repealed before he was convicted and sente nced. 
The lollowmg p'rlncipTes'lare deduced from the authorities, where a 
person commits an offense under a statute which is repealed by a subse- 
quent statute before sentence is pronounced upon him : 

1. When the second act prescribed a greater punishment than the 
first act, the offending party may be punished under the first act. 
2. When the punishment in the second act is less than is prescribed 
in the first act, the party convicted can be punished only to the extent 
prescribed in the second act. 3. When a statute contains a section 
prescribing a punishment for a violation of the section, and this sec- 
tion is repealed after a party has violated the section, but before sen- 
tence is imposed upon him, he cannot be punished for such violation, 
or stated in another form: 4. Wh^ ^h^ s econd act rfipealiog the 6l5t*... 
act make s nQ^g royision foLPUnishmsot^ the Court is without jurisdic- 
tioiiTn the premises, and cannot impose sentence upon the party con- 
victed. Th^ ques tion of jurisdiction raised by the Agp ellant^mustbe 
sysJaiQcd. As the Court did^ not have jurisdiction of tfie caseTit woul ^ 
not be proper for this Court to consider the other questions raised by 
the exceptions. 
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Circuit Co yrt he reversed, and thr '^r^A\rfmi^ni^ gnQchA/l ifxr ly^nl n^ 

lurisdiction. 




r. Justice Pope concurs in result 



CITY OF KANSAS v. CLARK. 

(Supreme Ck>tirt of Missouri, 187a 68 Mo. 688.) 

Sherwood, C. T. The defenda nt prosec uted under an ordmance 
f or keeping ^ frg^minflr tahip rnntrarv thi^r^tn ^as convicted before ^e 
r ecorder, and appealed to the criminal court, where tl]e def enc^j^iyt bein ^ 
a cquitted^ t flg ci ^ hac j^ppip^^^^ 

he transcript from the recorder shows the arrest and convic- 
tion, on the 30th day of September, 1874, and then a few lines below, 
the granting of an appeal. We will presiune, therefore, that the ap- 
peal was taken on the day of the arrest and conviction, since it ap- 
parently was granted on tihat day, and since, also, we may well pre- 
siune that the recorder would not grant an appeal unless applied for 
before the expiration of ten days. The motion of the city to dismiss 
the appeal taken to the criminal court, because not taken within that 
time, was properly overruled. 

II. The provisions of 2 Wag. Stat. § 7, article 4, p. 895, relative to 
the effect of the repeal of statutory provisions, has no application to 
the present case, diej)resent prosecution being founded, not on a stat- 
ute. bu^ on a city ordinance, there being an .essential difference be - 
tween the two , it, however, the ordinance which counsel for the city 

refers to in his brief as being of a similar nature to the statute above 
mentioned, were contained as stated in the bill of exceptions, this 
would be no doubt sufficient, because the same power which could enact 
ordinances could also provide that the repeal of them should not affect 
any pending prosecution ; but no such ordinance as that counsel refers to 
can be found in the record, having, doubtless, been omitted therefrom 
through inadvertence. In the absence, therefore, of such an ordinance, 
we must sanction the action of the court in holding that the repeal of 
the ordinance whereon the prosecution was bottomed abated that pros- 
ecution, and in giving on that ground the declaration in the nature of 
a demurrer to the evidence. 

III. The only question remaining is, as to the city's right of appeal 
from a judgment of acquittal. Our statute, 2 Wag. Stat. pars. 13, 14, 
p. 1114, has no bearing on this question, as those sections relate only 
to appeals by the State. r;ifl£jdflLwejegard the violation of the ord^- 
nanre p nH<>r ranQ iHfratj([^n a s a c rime , Since "a crime * ♦ ♦ j§ an^ 
act committed in violation of a public law" (4 Blacfe. Com, 5) ; a law 
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co-extensive with the boundaries of the State which enacts it Such a 
definition is obviously inapp licable to a mere local law or ordinanae| 
passed in pursuance of, an J in subordination to, the'general or public 
law, for the promotion and preservation of peace and good order in a 
particular locality, and enforced by the collection of a pecuniary pen- 
alty. Williams v. City Council of Augusta, 4 Ga. 509. In the City 
of Goshen v. Croxton, 34 Ind. 239, it was held that though a suit be- 
fore the mayor to recover a penalty for violation of a city ordinance 
was instituted by the issuance of a warrant and the arrest of the de- 
fendant, yet that such a procedure was but a civil suit In Baldwin 
V. City of Chicago, 68 111. 418, it was held that a proceeding by the 
city for a violation of its charter was civil in form and only quasi 
criminal in character, and that the city under a charter provision al- 
lowing appeals and dianges of venue from police justices in all cases 
was as much entitled as any other suitor to an appeal, although not 
expressly named in such provision. Here, however, the charter of 
plaintiff pves direct recognition to the right of the city to appeal "in 
any judicial proceeding." Laws 1875, p. 262, § 10. 

Holding these views, we should reverse the judgment and remand 
the cause, but for the fact that the ordinance whereon tHis prosecution 
was based, was repea led, and no ordinance has been preserved inthe 
biiroFfiXiJ^ptions authorizing The pro'secufioh oT actldiisTor penalties 
which accrued to the city prior' fo the repeal of the ordinance whicfi 
ha3'been violated. Judgment affirmed. All concur, except Napton 
and Hough, JJ., who dissent. 

Hough, J. (dissenting). The City of Kansas is authorized by its 
charter to pass ordinances for the suppression of gaming and gambling 
houses, and to punish violations the reof by fine and imprisonment. 
Acts of 1875, 204, 207, art. 3, par. 1. QShere an offense, which is de- 
clared to be a crime by the laws of the State and punishable there- 
under, is also made punishable under the charter and ordinances of the 
city, a conviction, or acquittal, of such offense by a municipal cor- 
poration court, is a bar to a prosecution for the same offense in the 
State counts/ State v. Simonds, 3 Mo. 414; State v. Cowan, 29 Mo. 
330; State v. Thornton, 37 Mo. 360. It would seem, therefore, that 
a prosecution for gambling, in the corporation court, upon an infor- 
mation filed by the city attorney, should be regarded as a criminal pros- 
ecution. In the case of the State v. Gordon, 60 Mo. 383, it was held, 
that exclusive jurisdiction was conferred upon the city of Liberty by 
its charter to punish certain crimes committed within its corporate lim- 
its. It could not certainly be seriously contended that proceedings in- 
stituted by the city for that purpose were not criminal proceedings, 
and surely the fact that the jurisdiction is concurrent instead of ex- 
clusive, can make no difference in the nature of the proceedings. The 
Legislature declares the crime and the city is authorized to punish it. 
In such cases the city simply exercises a delegated authority; it acts 






STATUTEIS 23 

for, and in lieu of, the State, and is, therefore, entitled to appeal in 
those cases only in which the State would have a right of appeal, if 
the prosecution were conducted in its name. Vide, also, sections 2 
and 3 of the act establishing the criminal court of Jackson county. 
Acts 1871, p. 110, §§ 2, 3. Section 10, art 13, of the city charter (Acts 
1875, p. 262) does not give to the city a right of appeal in any case. 
Napton, J., conciu"s. 



YS| and, in d efault of payment of said fine, be commi,t- 
ted for th e fur ther period of 90 (Jai&.iP addition thereto." This sen- 



STATE ex rd. ERICKSON v. WEST. 

(Supreme Court of Minnesota, 1889. 42 Minn. 147, 43 N. W. 845.) 

MiTCHEiX, J,* Upon complaint and warrant the defendant was 
arrested, tried, and convicted before the municipal court of Minne- 
apolis of a violation of a city ordinance relative to misdemeanors, 
breaches of the peace, and disorderly conduct, and sentenced "to pay 
a fine of $100 , and be imprisoned in the workhouse of the city for the 
\^ 90 days, and 

rp 

tence was in accordance with the provisions of the ordinance, and no 
question is made but that the ordinance is authorized by the city 
charter. Neither are we referred to any other ordinance amending 
the one in question. Another ordinance provides for the establish- 
ment of a dty workhouse, and for keeping at hard labor therein any 
person convicted of an offence before the municipal court subjecting 
such offender to imprisonment imder the ordinances of the city. On 
this judgment of conviction a mittimus was issued, committing the 
defendant to the custody of the superintendent of the workhouse, to 
be by him there kept at hard labor for the period of 90 days, and also 
the further period of 90 days unless he should sooner pay the $100 
fine or be sooner discharged by law. Upon a writ of habeas corpus the 
^^f^rtr^^t wafi riii^fihl^TH hy &. jud^^e oi the district rniirt, oa the 
ground, that his imprisonment was ilkgak From this order the state 
appeals. 

XJde po int made against the judgment of the municipal court is that 
it^was absolutely void, because that court had no jurisdiction to try 
^lecase. The contention is that violations of municipal ordinances, 
punistiabTe by fine or imprisonment, are "criminal offence§" within the 
meaning of article 1, par. 7, of the constitution of the state, which pro- 
vides that "ryg BfiF^" ^^^^^ be held to answer for a criminal offence 
u nless on the pr esentment or indictment of a grand jury, except 
* "^ * m cases cognizable by justices of the peace," which last are, 
by article 6, par. 8, o f the same instrument, limited to cases where 
punishment does not exceed three months' imprisonment, or a fine not 

• Part of tlie opinion la omitted* 



24 THE CBIMINAL LAW — HOW PBESCBIBED 

exceeding $10 0. It is very clear that where the punishment may bee 
both fine and imprisonment a criminal offense is not within the juris- 
diction of a justice of the peace. Hence it folJoffis^ if ^ violations of 
municipal ordinances are criminal otfences within the meaning of t^e 
c onsnttmon, tnat wtierevy r |p<* prp&r^^f^g^ piintshmen t asjn the present 
c ase, niay exceed three months' jnffipfinnm^nt m- ijiTm nne^ a perS^ ^ 

^aP 9pj^je heiaiQ"answ^^^ fnr them on prpspntment or indictment of a ^--^ 

Hence, whether it is within the power of the legislature to confer 
upon the municipal or any other court jurisdiction to try, on complaint, 
and without indictment, cases for violations of municipal ordinances, 
where the punishment prescribed may exceed 90 days' imprisonment 
or $100 fine, resolves itself into the question whether such offences 
are criminal within the meaning of article 1, par. 7, of the constitu- 
tion. ♦ ♦ ♦ 

The Q ues^ ijnn rj^yr before ujj^_ therefore res i nteg^^^. ayd nur ^g n- Vj 
cjusion is that o ttgnces for the violation of mnm^'^j^l grdinance s^^o ff\My^^<^ 
> ^ich a ge naity, such as line or frnprisonment, is attache d a& a punish- 
mgati^ie^crimiriai offences'' within the meaning of tte^£fiasjtitu]ti^ 
pjovision referjcgjLlo. They come strictly within the definition of 
"crimes "or^criminal offences." The terms "crime," "offence," and 
"criminal offence" are all synonymous, and ordinarily used inter- 
changeably, and include any breach of law established for the protec- 
tion of the public, as distinguished from an infringement of mere pri- 
vate rights, for which a penalty is imposed or punishment inflicted in any 
judicial proceeding. As said in State v. Cantieny, 34 Minn. 1, 24 N. 
W. 458, the term includes any punishable violation of law, the doing 
that which a penal law forbids, or omitting to do what it commands, 
and hence includes all violations of municipal ordinances punishable 
by fine or imprisonment. A municipal ordinance is as much a law for 
the protection of the public as is a criminal statute of the state, the 
only difference being that the one is designed for the protection of the 
municipality and the other for the protection of the whole state, and 
in both cases alike the punishment is imposed for the violation of a 
public law. If the state itself, directly, should make the act an offence, 
and prescribe the punishment, there could be no question but that the 
act would be a "crime" and the prosecution of it a "criminal prosecu- 
tion," within the meaning of the constitution ; and how can it make 
any difference, either in the intrinsic nature of the thing or in the con- 
sequences to the accused, whether the state does this itself, or delegates 
the power to pass the law to the municipal authorities ? Again, if the 
provisions of the constitution do not apply to such prosecutions, there 
is practically no limitation upon the power of the legislature to dele- 
gate to these municipalities authority to try and punish summarily, 
without indictment, for violations of their ordinances, except, possi- 
bly, the implied and somewhat indefinite one that the punishment shall 
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not be cruel, unusual, or disproportionate to the offence. The exer- 
cise of any such unlimited and indefinite power to summarily prose- 
cute and punish would result in gross violations of the spirit and evi- 
dent meaning of the constitution. 

But, finally, if these are not "criminal oflfences," and convictions of 
them convictions of "crime," within the meaning of the constitution, 
then, under article 1, par. 2, of that instrument, forbidding "involun- 
tary servitude in the state, otherwise than in the punishment of crime 
whereof the party shall have been duly convicted," a person convicted 
of a violation of a municipal ordinance could never be kept at hard 
labor during the term of his imprisonment, and the police power of 
municipalities would be deprived of what has been from time imme- 
morial its most efficient and salutary means of preserving good order 
and enforcing obedience to their by-laws, as well as of protecting the 
health and morals of those convicted of the violation of such laws. 
There is nothing better settled than that enforced labor is "involuntary 
servitude" within the meaning of such constitutional provisions, and 
there is no room for construing the word "crime" in this connection 
as used in a different sense from that in which the expression "crim- 
inal offence" is used in section 7. 

We are not called upon to determine what or how severe penalties 
the legislature may authorize municipal corporations to impose for vio- 
lations of their ordinances, or how extensive criminal jurisdiction it 
may confer upon their municipal courts ; but we are quite clear that 
v iolations o f such ordi nance s to which, ^^puiiighmentj^^tltached are* 

; and. if the prescribed punishment is or ii\ay be 
greate r than t hree months' imprisonment, or .^100 finfr, the accused can 
bfijifi Quired to answer for th em_ piily^jiRgifl. ^hg jndictment. or inf orgia; 

^""""Tj^Tan^f t^Sa^ to c(Mif er. uyoa aoy 

jurisdic tion to try such cases, it must provide the appropriate 
judicial machinery, to wit, a grand jury, for doing this in a constitu- 
tional way, which has not been done in the case of the municipal court 
of Minneapolis. As^ow constituted, that court has no jurisdictipn . 
|j^^QU4iUm3minal case, either under the state laws or city ordinances, 
wh ere the prescfi Eed punishment exceeds three mouths' imprisanmept 
of ^^lU) JTrSiir It follows that that court had no jurisdiction to try a 
case for a violation of the ordinance under which the defendant was 
convicted, and that its judgment therein was therefore absolutely void, 
^nd defendant's imprisonment illegal, and without authority of law* 
The judgment being not merely erroneous or irregular, but absolutely , ^ / 
voTd lOr VfSht of jurisdiction to try the case at all, or to render any 
judgment whatever therein, there is no question under any of the au- 
thorities but that this may be taken advantage of on habeas corpus, 
and the prisoner discharged. This case and those of State ex rel. 
Abel, Bunnell, Miller, Norman Olson, and Conley, respectivefy, are all 
alike, and in each the order appealed from is affirmed. 
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L Motive Not Intent *^ 
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SCHMIDT V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit, 1904. 133 Fed. 257, 66 C. 0. A. 889.) 

Gilbert, Circuit Judge.* The plaintiff in error was indicted and 
prosecuted in the United States Circuit Court for the District of Wash- 
ington upon an ip^iktJX^tnt containing ten counts^ in each of whidxJb^ 
>Vd& cJa^igfid with sweariog falsely in Qcrtajji naturalization pr.gcQ^d- 
ingsjpending in the su|^erior court of the state of Washington for 




aHa Walla county. ♦ ♦ ♦ a. 

Error is assigned to the refusal of the court to instruct the juryM-* 
^'t^lflUJadlfiP the evidence fails to show any motive to commit the cxiine A \ C^ 
charged on the part of the accused, this is a circumstance, in favor 
o f_his innocence; and in this case^ if the jury find upon careful ex- 
amination oFall the evidence that it fails to show any motive on the 
part of the accused to commit the crime charged against himj,_then 
mis*Ts"^*circumsIarice whicTi Ihe jury ought to consider, in connection 
with all the other evidence in the case, in malcing up their verdict." 

This, instruction, sp.recfuested^ whUe proper in some cases, had no 
rightful application to the evidence in the case before the court. It 
was clearly proven by the direct testimony of witnesses, and it was 
not disputed, that the plaintiff in error went to these aliens, who had 
not been in the United States the requisite time to entitle them to 
citizenship, and actively induced them to appear before the court and 
take out their final papers, and in that connection falsely testified be- 
fore the court as charged in the indictment. The jury may inquire 
into the motive of a defendant when it is necessary to resort to it in 
arriving at the ultimate fact that it was he who committed the crime 
charged. The motive then becomes an aid in completing the proof 
of the commission of the act ; and in such a case it is proper to chaise 
the jury that the absence of motive, if they fail to find one, may be 
taken into consideration in determining the question whether the 
crime was committed by the accused or by some other. The instruc- 
tion is particularly applicable to cases where the proof consists in 

1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) 1 14. 
a Fart of the opinion of Gilbert, Circuit Judge, and all of the dissenting 
opinion of Boas, Circait Judge, are omitted. 
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I 

circumstantial evidence. In such a case it may be controlling. Peo- 
ple V. Fitzgerald, 156 N. Y. 253, 50 N. E. 846. That the plaintiff 
i n error did falsely tes tifv was not denied. His mo1tiy eJui,Sfl doing 
was n ot disclosed, an d it was not necessary that it should be. While 
the prosecution is never required to prove a motive tor the crime, 
it is always permitted to do so. In the present case the proof was 
not circumstantial, but was direct, and was undisputed. To have 
given the charge requested would have been to tell the jury that they 
were at liberty, in determining whether they would give credence to the 
positive and uncontroverted testimony of witnesses to the overt act of 
the plaintiff in error, to be influenced by the fact that they failed to 
find a motive for his act. Such is not the law. 
The judgment of the District Court is affirmed. 



REX v. REGAN. 

(Central Criminal Court, 1850. 4 Coz,^C. C. 335.) 

prisoner was indicted for maliciQusly;^.and feloniously setting 
fir<^ trjt a rprf ain kii|lHingr ^^ injLent to. injure One Joseph Adams. 

rom the evidence it appeared that the prisoner had given notice 
of other fires, and had claimed the reward usually paid on such occa- 
sions at the engine station, and he had apparently no other motive 
in setting fire to the premises in question than the expectation of 
getting such reward. 

Pa)me, for the prisoner, contended before the jury that if they be- 
lieved that the prisoner's intent was not to injure the prosecutor, but 
merely to obtain the reward for giving the earliest information, that 
he could not be convicted upon the indictment. 

Erle, J. I entirely dissent from this view of the case. J[f . thfe.pris- 
oner willfull y set fire to the premises, the jury will be perfectly justi- 
fied Jn^^finding^ the person whose prop- 
erty thsy W££iSa.^2UiL3JlP would necessarily be injured by such an act, 
alt hough h e mig ht have an ulterior object of obtaining the reward. 
TEere have been several cases recently of persons administering 
poison to others for the purpose of obtaining the money for which 
their lives were insured, but no one ever dreamed that, because they 
were actuated by such a motive, they would be entitled to an acquittal 
when indicted for administering poison with intent to kill. 

The prisoner was found guilty. 
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II. Specific Intent* 



REGINA V. PEMBLITON. 

(Court of Criminal Appeal, 1874. 12 Cox, C. C. 007.) 

Lord Coleridge, C. J.* I am of o pipin^ ^^\^ ||iiq mnvirtif^fl ^n^ 
be qua shed. The facts of the case are these: The prisoner and 
some other persons who had been drinking in a public house were 
turned out of it at about 1 1 p. m. for being disorderly, and they then 
began to fight in the street near the prosecutor's window. The pris- 
oner separated himself from the others, and went to the other side 
of the street, and picked up a stone, and threw it at the persons he 
had been fighting with. The stone passed over their heads, and broke 
a large plate glass window in the prosecutor's house, doing damage 
to an amount exceeding £5. The jury found that the prisoner threw 
the stone at the people he had been fighting with, intending to strike 
one or more of them with it, but not intending to break the window. 
The question is y^hethef. iinHpj-j^^ jpdirtjpf^nt for imlAwfiilly and yp^- 

li<jgusly committing an injury to the window in the house of the pros- 
ecutor, the proof o7 these facts alone^ coupled with the finding of the 
jiiry, wilt do? Now I think that is not enough. The indictment is 
framed under St. 24 & 25 Vict. c. 97, § 51. The act is an act relating 
to malicious injuries to property, and section 51 enacts that whoso- 
ever shall unlawfully and maliciously commit any damage, etc., to or 
upon any real or personal property whatsoever of a public or a pri- 
vate nature, for which no punishment is hereinbefore provided, to an 
amount exceeding £5, shall be guilty of a misdemeanor. There is also 
the fifty-eighth section, which deserves attention: "Every punish- 
ment and forfeiture by this act imposed on any person maliciously 
committing any offense, whether the same be punishable upon indict- 
ment or upon summary conviction, shall equally apply and be en- 
forced, whether the offense shall be committed from malice conceived 
against the owner of the property in respect of which it shall be com- 
mitted, or otherwise." It seems to me, on both these sections, that 
what was intended to be provided against by the act is the willfully 
doing an unlawful act, and that the act must be willfully and inten- 
tionally done on the part of the person doing it to render him liable 
to be convicted. Without saying that, upon these facts, if the jury 
had found that the prisoner had been guilty of throwing the stone 

s For a discussion of principles, see Clark on Criminal Law (3d Ed.) S 1^ 
^ The statement oC facts is omitted. 
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recklessly, knowing that there was a window near which it might 
probably hit, I should have been disposed to interfere with the con- 
viction, yet as they haye, fo und that he threw tl|e st(^ne at the peo ple 
he had been tighting with> in tending to strike them, and notjntemlyjg 
t o break the window. 1 think the conviction must be'quasHecL I do 
not intend to throw any doubt on the cases which have been cited, and 
which show what is sufficient to constitute malice in the case of mur- 
der. They rest upon the principles of the common law, and have no 
application to a statutory offense created by an act in which the words 
are carefully studied. 

Blackburn, J. I am of the same opinion, and I quite agree that 
it is not necessary to consider what constitutes willful malice afore- 
thought to bring a case within the common-law crime of murder, 
when we are construing this statute^ which says that whosoever shall 
unlawfully and maliciously commit any damage to or upon any real 
or personal property to an amount exceeding £5 shall be guilty of a 
misdemeanor. A person may be said to act maliciously when he will- 
fully does an unlawful act without lawful excuse. The question here 
is, can the prisoner be said, when he not only threw the stone unlaw- 
fully, but broke the window unintentionally, to have unlawfully and 
maliciously broken the window? I think that there was evidence on 
which the jury might have found that he unlawfully and maliciously 
broke the window, if they had found that the prisoner was aware that 
the natural and probable consequence of his throwing -the stone was 
that it might break the glass window, on the principle that a man 
must be taken to intend what is the natural and probable consequence 
of his acts. But the jury have not found that the prisoner threw 
the stone, knowing that, on the other side of the men he was throw- 
ing at, there was a glass window, and that he was reckless as to 
whether he did or did not break the window. Qnthe C Q^ i^traryj .tljsy 
ha ve found that he did no t intend to break thQ wmdow. I think, there- 
fore, that the conviction must be quashed. 

PiGOTT, B. I am of the same opinion. 

Lush, J. I also think that on this finding of the jury we have no 
alternative but to hold that the conviction must be quashed. Xhe 

ord "maH gp"«^V*' tT|PQnc an act done either actually or constructive- 
Vy wit h a mali cious intention. The jury might have found that he 
didintend actually to break the window or constructively to do so, as 
that he knew that the stone might probably break it when he threw it. 
But they have not so found. 

Cleasby, B., concurred. 

Conviction quashed. 
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III. Constructive Inteixt * 
COMMONWEALTH v.^DAMS. 

(Supreme Judicial Court of Massadiusetts, 1S78. 114 Maas, 823, 

Id Am. Bep. 802.) 

Q]igQ{aint f Qt ^^s ault an d ba tte rjj^. 

At the trial in the superior court, before Bacon, J., it appeared 
that the defendant was driving in a sleigh down Beacon street, and 
was approaching the intersection of Charles street, when a team oc- 
cupied the crossing. Tjie defcodant .endeavored to pass the teajn 
wjlilfij^vhig at a rate prohibited by au ordinance of the city o.f Bos- 
tou. In so doing He ran against and knocked down a boy who was 
crossing Beacon street. I Nfo specia l intent on the part of thi^ defend- 
fflit to initir ^ELtbe boy was shown. T^he defendant had pleaded guilty 
to a complaint for fast driving, in violation of the city ordinance. The 
commonwealth asked for a verdict, upon the ground that the intent 
to violate the city ordinance supplied the intent necessary to sustain 
the charge of assault and battery. The court so ruled, and thereupon 
the defendant submitted to a verdict of guilty, and the judge, at 
the defendant's request, reported the case for the determination of 
this court. 

Endicott, J. ^e^^axe of opinion that the ruling in this case cannot 
tje sustained. It is true that one in the pursuit of an unlawful act 
may'sdmetimes be punished for another act done without design and 
by mistake, if the act done was one for which he could have been 
punished if done willfully. But the act, to be unlawful in this sense, 
must be an act bad in itself, and done with an evil intent; and the 
law has always made this distinction: That if the act the party was 
diuxi£^ was merely malum prohibitum, he shall not be punishable for 

the act arising from misfortune or mistake; but if malum in se» it 

is otherwise. 1 Hale, P. C. 39; Foster, C. L. 259. Acts mala in se 
include, in addition to felonies, all breaches of public order, injuries 
to person or property, outrages upon public decency or good morals, 
and breaches of official duty, when done willfully or corruptly. Acts 
mala prohibita include any matter forbidden or commanded by stat- 
ute, but not otherwise wrong. 3 Greenl. Ev. § 1. It is within the 
last class that the city ordinance of Boston falls, prohibiting driving 
more than six miles an hour in the streets. 

Besides, to prove the violation of such an ordinance, it is not neces- 

B For a discussion of principles, see Clark on Criminal Law (3d Ed.) || 
17,18. 
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sary to show that it was done willfully or corruptly. The ordinance 
dedares a certain thing to be illegal. It therefore becomes illegal 
to do it, without a wrong motive charged or necessary to be prov- 
ed; and the court is bound to administer the penalty, although there 
is an entire want of design. Rex v. Sainsbury, 4 T. R. 451, 457. It 
was held in Commonwealth v. Worcester, 3 Pick. 462, that proof only 
of the fact that the party was driving faster than the ordinance allowed 
was sufficient for conviction. See Commonwealth v. Farren, 9 Allen,. 
489; Commonwealth v. Waite, 11 Allen, 264, 87 Am. Dec. 711. It is 
therefore immaterial whether a party violates the ordinance willfully 
or not The offense consi ?^:s, not in the intent with ^^^gh thi* a^f ic 
done^ but i^ (^^^"g th^ i\yt p^*^^^'^^'<'<*<^, but not otherwise wrongs It 
is obvious, therefore, that the violation of the ordinance does not in 
itself supply the intent to do another act which requires a criminal 
intent to be proved. The learned judge erred in ruling that the in- 
tent to violate the ordinance in itself supplied the intent to sustain 
the charge of assault and battery. The verdict must therefore be set 
aside, and a new trial granted. 



REGINA V. LATIMER. 

(Court for Grown Cases Reserved, 1886. 16 Cox, C. C. 70.) 

Case stated by the learned Recorder for the borough of Devonport 
as follows: 

The prisoner was tried at the April Quarter Sessions for the bor- 
ough of Devonport on the 10th day of April, 1886. 

The prisoner was indicted for typl ^wf^llv an d maliciously wound- 
ing VA\e^ Rols tnn. There was a second count cK'argmg him witff a 
common assaul 

The evidence showed that the prosecutrix, Ellen Rolston, kept a 
public house in Devonport ; that on Sunday, the 14th day of Febru- 
ary, 1886, the prisoner, who was a soldier, and a man named Horace 
Chappie, were in the public house, and a quarrel took place, and eventu- 
ally the prisoner was knocked down by the man, Horace Chappie. 
The prisoner subsequently went out into a yard at the back of the 
house. In about five minutes the prisoner came back hastily through 
the room in which Chappie was still sitting, having in his hand his belt 
which he had taken oflF. As the prisoner passed he aimed a blow with 
his belt at the said Horace Chappie, and struck him slightly. The belt 
bounded off and struck the prosecutrix, who was standing talking to 
the said Horace Chappie, in the face, cutting her face open and wound- 
ing her severely. 

At the close of the case the learned Recorder left these questions 
to the jury: (1) Was the blow struck at Chappie in self-defense to 
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get through the room, or unlawfully and maliciously? (2) Did the 
blow so struck in fact Wound Ellen Rolston ? (3) Was the striking of 
Ellen Rolston purely accidental, or was it such a consequence as the 
prisoner should have expected to follow from the blow he aimed at 
Chappie? 

The jury found: (1) That the blow was unlawful and malicious. 
(2) That the blow did in fact wound Ellen Rolston. (3) That the 
striking of Ellen Rolston was purely accidental, and not such a con- 
sequence of the blow as the prisoner ought to have expected. 

Upon these findings the learned Recorder directed a verdict of guilty 
to be entered to the first count, but respited judgment, and admitted 
the prisoner to bail, to come up for judgment at the next sessions. 

^\}^. q^^ltinn fftr tht ryr^ii^^nti^n of the cpurt wqc wt^A»VM>r ^^nf^^^ 
^^ faf^^ ^"^ th e find ings of the Jury, the prisoner was rightljjjon- 
victed^ oi the offense /or which he was indicted. 

BylSt. 24 & 25Tict.'c.'lOO, J 20, U is enacted that: 

"Whosoever shall unlawfully and maliciously wound or infiict any 
grievous bodily harm upon any other person, either with or without 
any weapon or instrument, shall be guilty of misdemeanor." 

Croft, for the prisoner. The findings of the jury amount to a ver- 
dict of not guilty, for, though they found that the blow was unlawful 
and malicious, and did in fact wound the prosecutrix, they negatived 
those findings by the finding that the blow was accidental. In Reg. v. 
Pembliton, 12 Cox, C. C. 607, 30 L. T. Rep. (N. S.) 405, L. R. 2 Cr. 
Cas. Res. 119, it was held that a jury, by finding that a stone had been 
thrown by the prisoner, intending to strike a person with whom he had 
been fighting, and not intending to break a window as he had done, 
had negatived the existence of malice, either actual or constructive, 
and a conviction for malicious injury to property was upon that ground 
quashed. [Manisty, J. Suppose here the prisoner had killed Ellen 
Rolston, would not he have been guilty of manslaughter?] Yes; but 
in this case the indictment is under a statute which requires that the 
blow should have been given maliciously, and intention to wound the 
particular person is therefore necessary. [Lord Esher. The indict- 
ment does not charge any specific intent. It charges that he did it un- 
lawfully. He was doing a criminal and unlawful act, which resulted 
in a wounding of Ellen Rolston. Was not that an unlawful wound- 
ing?] No; in the case cited the words in the statute were the same, 
and it was held not to be an unlawful injury. [Field, J. There the 
indictment was that the prisoner unlawfully and maliciously injured 
the window of A., and the jury found that he intended to wound B., 
and no doubt the court would hold that the evidence did not support 
the indictment] In Reg. v. Faulkner, 13 Cox, C. C. 550, a sailor en- 
tered a part of a vessel for the purpose of stealing rum, and acciden- 
tally fired the vessel, but he was nevertheless held not guilty of arson. 
[Manisty, J. In that case there was no evidence at all of malice.] I 
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submit that the unlawfulness of the act was sufficient evidence of mal- 
ice there. In McPherson v. Daniels, 10 B. & C. 263, 2 M. & R. 251, 
"maliciously** has been defined as the doing a wrongful act willfully. 
[Lord Coleridge, C. J. Is not this case governed by the decision in 
Reg. V. Hunt, 1 Moo. C C. 93 ?] No ; for that case is inconsistent with 
the later case of Reg. v. Hewlett, 1 F. & F. 91, where it was held that 
where a person strikes A., and B., interposing, receives the blow, a 
conviction for wounding B. with intent to do grievous bodily harm 
cannot be sustained. I submit that this case is governed by the deci- 
sion in Reg. v. Pembliton, and that, the jury having negatived the ex- 
istence of malice, the prisoner is entitled to an acquittal. 

Helpman, for the prosecution, was not called upon. 

Lord Coleridge, C. J.* I^ am of opinion ^^t.thi s conviction m^t 
b^ sustaine d. In the first place, it is common knowledge that if a per- 
s on has ^malicious i ntent towards one person, and in carryi ng in to 

efeec t tha t p;ial|ginii« tn>entTipTnyrire<; arin>Tr(Pr''man^^Vi^'^^ of wfiat 

aw considers malice ag ^ainst the person .50 ioiMed,. because he . is 
guilty of gener al m'aKce, and is guilty if the result of his uolawful.aift 
be to injure a particular person, ^hat would be the law if the case 
wefSres Integra; "but it is not res int^ra, because in Reg. v. Hunt a 
man, in attempting to injure A., stabbed the wrong man. There, in 
point of fact, he had no more intention of injuring B. than a man has 
an intent to injure a particular person who fires down a street where 
a number of persons are collected, and injures a person he never heard 
of before. But he had an intent to do an unlawful act, and in carry- 
ing out that intent he did injure a person ; and the law says that, un- 
der such circumstances a man is guilty of maliciously wounding the 
person actually wounded. That would be the ordinary state of the law 
if it had not been for the case of Reg. v. Pembliton. But I observe 
that, in such an indictment, as in that case, the words of the statute 
carry the case against the prisoner more clearly still, because, by St. 
24 & 25 Vict. c. 100, § 18, it is enacted that "whosoever shall unlaw- 
fully and maliciously by any means whatsoever wound ♦ .♦ ♦ any 
person ♦ * ♦ with intent * * * to maim, disfigure, or dis- 
able any person ♦ ♦ ♦ shall be guilty of felony" ; and then sec- 
tion 20 enacts that "whosoever shall unlawfully and maliciously wound 
* * * any other person shall be guilty of a misdemeanor," and be 
liable to certain punishments. Therefore the language of the eight- 
eenth and twentieth sections are perfectly different; and it must be 
remembered that this is a conviction for an oflFense under the twentieth 
section. Now, the Master of the Rolls has pointed out that these very 
sections are in substitution for and correction of the earlier statute (St. 

• The opinions of Lord Bsher, IL B.» Bowen, L. J., and Field and Manisty, 
JJ., are omitted. 

HiKXLL GAaCBXir- 
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9 Geo. IV, c. 31), where it was necessary that the act should have been 
done with intent to maim, disfigure, or disable such person, showing 
that the intent must have been to injure the person actually injured. 
Those words are left out in the later statute, and the words are "wound 
any other person." I cannot see that there could be any question, but 
for the case of Reg. v. Pembliton. Now, I think that that case«was 
properly decided, but upon a ground which renders it clearly distin- 
guishable from the present case ; that is to say, the statute which was 
tinder discussion in Reg. v. Pembliton makes an unlawful injury to 
property punishable in a certain way. In that case the jury and the 
facts expressly negatived that there was any intent to injure any prop- 
erty at aU ; and the court held that, in a statute which created it an of- 
fense to injure property, there must be an intention to injure property 
in order to support an indictment under that statute. But for that case 
Mr. Croft is out of court, and I therefo re th ink t hat this convic tion 
should be sustained " "' '" "' "'" "^ 



IV. Intent in Cases of Negligence' 



STATE V. O'BRIEN. 

(Supreme Court af New Jersey, 1867. 32 N. J. Law, 169.) 

Dalrimple, J. On the 15th day of November, 1865, the defend- 
ant was a switch tender in the employ of the New Jersey Railroad & 
Transportation Company. His duty was to adjust, and keep adjusted, 
the switches of the road at a certain point in the city of Newark, so 
that passenger trains running over the road would continue on the 
main track thereof, and pass thence to the city of Elizabeth. He failed 
to perform such duty, whereby a passenger train of cars, drawn by a 
locomotive engine, was unavoidably diverted from the main track to 
a side track, and thence thrown upon the ground. The cars were 
thrown upon each other with great force and violence, by means \]d3flr^ 
oi one Henry Gardner^ a passenger upon the train, was so injured that 
he died. The defendant was indicted for jjianslaughter, and convicted 
upon trial in the Essex oyer and terminer. Qe insisted* and in differ- 
ent iprms asked the court to .chjirge the jury, that he could not legally 
be convicted unless his will concurred in his omission of duty. The 
court refused so to charge. A rule to show cause why the verdict 
should not be set aside was granted, and the case certified into this 

vjTor discussion of principles, see Clark on Criminal Law (8d Ed.) J 19. 
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court for its advisory opinion, as to whether there was any error in the 
charge of the court below, or in the refusal to charge as requested. 

The indictment w a s for th e crime of ma nslaug h te r. If the defend- 
ants omission o{ duty was wiIffuI,'or7 iSTolher words, if his will con- 
curred in his negligence, he was guilty of murder. Jnt ent to take life , 
whether j y aaac t of omission or commission, distinguisiies. murd^ 
Fro m^m ari<^]^l^grV||^<>r In^Qr4e r to make out. against the defendanL^^ 
l esser 6n ens<* ^^ matY^i^^^fpr^t wac not necessaij that it sh ould a p- 
pear fhat the act of omission was willful or of ourooscL The court 
was ngni m lis reiusal to charge, as requested. 

The only Other question is whether there is error in the charge de- 
livered. The error complained of is that the Jury were instructed that 
a mere act of omission might be so criminal or culpable as to be the 
subject of an indictment for manslaughter. Such, we believe, is the 
prevailing current of authority. Prof. Greenleaf, in the third volume 
of his work on Evidence (section 129), in treating of homicide, says : 
" It may be l aid down that, where one by his negligence has contrib- 
uted to th e death of another, he is responsible. The caution which the 
law requires in alT these cases is not the utmost degree which can pos- 
sibly be used, but such reasonable care as is used in the like cases, 
and has been found, by long experience, to answer the end." Whar- 
ton, in his Treatise on Criminal Law (page 382), says: "There are 
many cases in which death is the result of an occurrence in itself un- 
expected, but which arose from negligence or inattention. How far 
in such cases the agent of such misfortune is to be held responsible 
depends upon the inquiry whether he was guilty of gross negligence 
at the time. Inferences of guilt are not to be drawn from remote 
causes, and the degree of caution requisite to bring the case within 
the limits of misadventure must be proportioned to the probability of 
danger attending the act immediately conducive to the death." The 
propositions, so well stated by the eminent writers referred to, we be- 
lieve to be entirely sound, and are applicable to the case before us. 
The charge, in the respect complained of, was in accordance with 
them. It expressly states that it was a question of fact, for the jury 
to settle, whether the defendant was or was not guilty of negligence ; 
whether his conduct evinced under the circumstances such care and 
diligence as were proportionate to the danger to life impending. The 
very definition of crime is an act omitted or committed in violation 
of public law. The defendant in this case omitted his duty under such 
circumstances aS'wounted to gross or culpable or criminal negligence. 
'fRe court charged the jury that if the defendant, at the time of the ac- 
cident, was intending to do his duty, but in a moment of forgetful- 
ness omitted something which any one of reasonable care would be 
likely to omit, he was not guilty. The verdict of guilty finds the ques- 
tion, in fact, involved in this proposition against the defendant, and 
convicts him of gross negligence. He owed a personal duty not only 
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to his employers, but to the public. He was found \c^ j ^g^ yf ^ Sf " g'^P^^^ 
n^Hgent in the performance of that duty, whereby human li fe w as 
S^acdficed. His conviction was right, and the court below should be 
so advised. 



V, Concurrence of Act and Intent * 



^1 ' • \ 

MILTON V. STATE. 

(Supreme Coart of Florida, 18d8. 40 Fla. 251, 24 South. 00.) 

Mabry, j,t ♦ ♦ * The following instruction given by the court Q 
to the jury was excepted to by defendant, viz. : "If you believe from ^--, 
all the testimony in this case that the defendant was informed that in 
a certain house an offense was being committed against the ordinances 
of the city of Tampa, and that the defendant was a policeman of the 
city of Tampa at the time, then it was his duty, and it was lawful, if 
not resisted, for him to go into said house for the purpose of prevent- 
ing, or arresting those who might in his presence be guilty of a vio- 
lation of the ordinances of said city; but if you believe from all the. 
evidence in this case that he went to that house in good faith as an 
officer of the law to enforce the law, and after he got in there violated 
the law himself, then the law removes its sanction to such entry, and 
he becomes a trespasser from the beginning." This charge is not 
correct, and we find no authority to sustain it. The circuit judge must 
have failed to observe the distinction obtaining in the civil and crimi- 
nal departments of the law in the application of the rule sought to be 
invoked in the charge. Mr. Bishop says (1 Crim. Law [8th Ed.] § 
208) : "In civil jurisprudence we have the rule that when a man does 
a thing by permission of law — not by license, but by permission of 
law — ^and, after proceeding lawfully part way, abuses the liberty the 
law had given him, he shall be deemed a trespasser from the beginning 
by reason of this subsequent abuse. But this doctrine does not prevail 
in our criminal jurisprudence; for no man is punishable criminall^or 
wh3Jt.j(Kas not criminal when done, even though he afterward&^ds 
either the act or the intent, yet not the two together." The cases cited. 
State V. Moore, 12 N.H. 42, and Commonwealth v. Tobin, 108 Mass. 
426, 11 Am. Rep. 375, sustain the text. * * * 

The judgment is reversecJ, and a new trial awarded. 

• For a discussion of principles, see Clark on Criminal Law (3d Ed.) i 20. 

• Fart o£ tbe opinion is omitted* 
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PERSONS CAPABLE OP COMMITTING CRIME, AND 
EXEMPTION FROM RESPONSIBILITY 

I. Infancy* 



GODFREY V. STATE. 

(Supreme Ck>iirt of Alabama, 1858. 81 Ala. 323, 70 Am. Dec 494.) 

idered in this 



Wai^ker, J.* The single point 
whether the charge ok tne court below to the jury 




analysis of that charge shows that the jury were strictly instructed that 
the defendant, being be tween seven and fourteen yc^rs of aye, was 
prim^ f^ cie incapable oi committing crime : that, to overturn the in- 
tendment in favor of his incapacity to commit crime, the jury must 
be convinced from the evidence beyond a reasonable doubt, after al- 
lowing due consideration to the fact that the accused was a negro and 
a slave, that he knew fully the nature of the act done and its conse- 
quences; and that he showed plainly intelligent design and malice in 
the execution of the act. This charge, after an anxious and careful 
examination of it, we cannot pronounce erroneous. 

An infant, above seven, but under fourteen ^ , years of ape, is pre - 
su med not to nave such knowl edge ancj discretion as would make him 
ayooimtable for a ^tlfttiy ^^^^^^^^^'^ f^"ring tfia<- pprinH But, if tha t 
presumption is met by evidence clearlv proving the^existence of t hat 
Imowledge a nd discretion deemed requisite to a legal accountability^ 
t he reason lor allowing; an ir nmnr^ty ^«=^ punishpient ceases, and 
with it the rule which yrants such immunity ceases. There are many 
cases where children between those ages, being shown to have been 
cognizant of the criminal nature of the act done, have been punished 
under the criminal law. A girl, thirteen years of age, was executed 
for killing her mistress. Two boys, one nine, and the other ten years 
of age, were convicted of murder, because one of them hid himself, 
and the other hid the dead body, thus manifesting as was supposed, 
a consciousness of guilt and a discretion to discern between good and 
evil. A boy of eight years of J^e, who had malice, revenge, and cun- 
ning, was hanged for firing two bams. A boy ten years old, who 

iFor a dlscassion of principles, see Claik on Criminal Law (8d Bd.) H 
21,22. 

sTbe statement of facts is omitted* 
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showed a mischievous discretion, was convicted of murdering his bed- 
fellow. 4 Bl. Cbm. 23, 24. 

In the case of Rex v. Owen, 2 Car. & P. 236, it was referred to the 
jury to determine whether the act of a girl ten years old, alleged to 
constitute a larceny, was known by her to be wrong when it was done ; 
and upon that question she was acquitted. It is said in Hale's Pleas 
of the Crown, p. 22, that one*between the ages of seven and fourteen 
might be convicted of a capital offense, "if it r^ppeared hy strong an d 
T^jy^ani- ^iH<Mir e and circimistances that he was perfectly consciou s 
>f {hft n ature and malignity of th e crime." In an American case me 
same principle is thus stated : "l i |t_ shaTl agpear by strong and irre- 
si stible evidence that he had suffic ient 3is'cernm'5iFto"^rsnnguish go od 
from evil, to c omprenena me nature and consequ enc e s _o_f his ac ts, 
he may be coiiVlii ied, and liai L juJgiu CTrt'oT'Heatn?' State v. Aaron, 
4 ^, J. Law, 231,7''AmrDec.'5yi^. Iii tliat case a iiegro boy, who was 
a slave, of eleven years, was convicted of murder; but a new trial 
was granted on account of an erroneous ruling as to the competency 
of a witness, and it does not appear what farther was done in the case. 

In the case of State v. Guild, 10 N. J. Law, 163, 18 Am. Dec. 404, 
a negro slave, of less than twelve years, was convicted of murder ; and 
the report of the case informs us that the defendant was executed. 
In that case the court dissenting from the cautious statement of the 
law found in 1 Hale's Pleas of the Crown, p. 27, permitted a convic- 
tion upon confessions. In this case, although a confession was given 
in evidence, the facts proved established the guilt of the accused so 
clearly that it is fairly inferable that no importance was attached to 
it by the court or jury, and its effect is not noticed in the charge. The 
question whether a conviction could be had upon confessions does not 
arise, and we do not commit ourselves to the doctrine of the decision 
last above cited upon that point. 

All the authoritJ <^? ^^^imr in mainfa^'n^ngr tVi#> rnrrArfnAc<^ ^f fVio 

propositions of law involved in the rharge. Bishop on Criminal Law, 
§§ 283, 284, 285 ; 1 Archbold's Crim. PI. 3, 4, 5, and notes ; 1 Russell 
on Crimes, 3, 4, S; Roscoe's Crim. Ev. 942, 944; Wharton's Am. 
Crim. Law, 51; 1 Wheeler's Crim. Cases, 231-234. Jleason, hiuxjap- 
^*y, a"^ ^^^ ^^w ^iik&.xe4uirfidwthat the court should^ in its charge, 
thloauarpundjba-iiiiyxYery,. guard and restriction necessary to pre- 
vent an improper conviction in such a case. This has been carefully 
done by the court in this case, and we are bound to pronounce a full 
approval of the charge. 

The judgment of the city court is affirmed, and its sentence must be 
executed. 
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II. Insanity* 



STATE V. KNIGHT, 

(Supreme Judicial Court of Maine, 1901. 95 Me. 467, SO AtL 276, 

65 L. R. A. 873.) 

WhiTehouss, J. In this case the respondent was indicted and 
tried for the murder of Mamie Small. It was not in controversy that 
the accused, if responsible for his act, was guilty of murder in the 
first degree; and jhe only issue raised in defense wafi thfi 'pg^"'*^y ^ 
the c^efyidant. Thp ]^]|^ r^fiimpH a vfrdwt ftf "fillilfr pX^urder^in 
fh e first desprte, " and the case comes to this court on exceptions taken 
by the defendant to the refusal of the presiding justice to give certain 
instructions, and to the instructions actually given. ♦ ♦ * 

I t^is not in contri^versv \\\^*- ^^'^ i^^t^^^^i-i^Yig ntrtimlly eivmi to jjir 
jury wpro in ^ntirf ^^rmftflY ^ ith the in tellectual test..ol i:rijQiinal 
r esponsibility appro yed_in $tate. y^ LaiWrcsce* 57 Me. 574, and cases 
theri cired, and ihat the refusal to give the requested instructions was^ 
fully justified by the doctrine of that case. But it is earnestly con- 
tended by the learned counsel for the defendant that an uncontrollable 
insane impulse to commit a criminal act may coexist with full knowl- 
edge of the wrongfulness of the act, and that the legal test of respon- 
sibility for crime, afforded by the knowledge of right and wrong re- 
specting the act committed, has proved to be insufficient and unsat- 
isfactory. It is accordingly insisted that the time has now arrived 
when this criterion of responsibility can be safely modified by incor- 
porating into the rule the element of irresistible impulse presented in 
the defendant's requests. 

It is undoubtedly true that in the progressive development of the 
medical jurisprudence of insanity more enlightened views have grad- 
ually prevailed respecting the functional activity of the mind, and the 
course of S3rmptoms indicating mental disease, and that just conclu- 
sions have more frequently been reached by courts and juries in 
recent years in regard to the relation of insanity to criminal respon- 
sibility. But since the announcement of the decision by this court 
in State v. Lawrence, supra, in the year 1870, this abstruse and diffi- 
cult question has been the subject of exhaustive re-examination and 
renewed study, in the light of all modem discoveries of scientific 

•For a discussion of principlesi see Clark on Criminal Law iSd Bd.1 H 
28-27. 
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truth bearing upon it by the most eminent medical and legal jurists 
in this country and England, and by courts of the highest authority 
in both countries ; and it is still held by an overwhelming weight of 
judicial authority that, when the insanity of the accused is pleaded 
in defense, the test of his responsibility for crime afforded by his 
capacity to understand the nature and quality of the act he was doing, 
and his mental power to distinguish between right and wrong with 
respect to that particular act at the time he committed it, is the only 
proper legal criterion, and that when fully developed and explained 
to the jury, in its application to the special facts and circumstances 
of different cases, it will always be found adequate to meet the de- 
mands of justice and humanity towards the accused, as well as to in- 
sure the protection and safety of the public. 

In Browne's Medical Jurisprudence of Insanity, published in Eng- 
land in 1875 and republished in this country, the author critically 
analyzes the famous answers given by the English judges to the 
questions proposed to them by the House of Lords after the trial of 
McNaghten in 1843 (sections 10-14), which have formed the basis 
of the prevailing rule since that time, and the one approved in State 
V. Lawrence, supra, and then proceeds as follows (section IS) : "After 
the fullest examination of the medical opinions on the other side, we 
are constrained to hold that the answers of the judges are a most 
satisfactory statement of the law, and that no better test of respon- 
sibility could, at the present time, be devised than that which makes 
knowledge of right and wrong at the time of the commission of the 
act the means of judging of the punishability of the person who has 
committed a criminal offense. * Although not a test of insanity.' sa vs 
Tlr ^i^"^*"^nd, 'thfi knowledge of right and wropg is a tes ^ of respo n- 
sibility. ♦ ♦ ♦ Any individual having the capacity to know that 
an act which he contemplates is contrary to law should be deemed 
legally responsible and should suffer punishment. He possesses what 
is called by Bain punishability. ♦ * ♦ The only forms of insanity 
which in my opinion should absolve from responsibility ♦ * * 
are such a degree of idiocy, dementia, or mania as prevents the in- 
dividual from understanding the consequences of his act, and the 
existence of a delusion in regard to a matter of fact which, if true, 
would justify his act' " 

In the elaborate work on Medical Jurisprudence by Witthaus & 
Becker, published in New York in 1896, is a treatise on the Medical 
Aspects of Insanity in Its Relations to Medical Jurisprudence, by 
Dr. Fisher of New York. In that portion of the treatise devoted to 
Impulsive Insanity the author says (volume 3, p. 273) •. * * * 

"All forms of crime may be committed under the influence of ir- 
resistible impulse — homicide, suicide, arsonj theft, and various acts 
indicative of sexual perversion. .We may also have melancholia or 
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mania associated with this condition, and more rarely delusions and 
hallucinations. It is not, however, in these latter conditions that we 
should consider this disease as an entity. In fact, the only safe course 
is to follow the dictum of the law in this respect, which virtually says 
that irresistible impulse is no defense unless a symptom of insanity." 

Again, in the treatise on Mental Unsoundness in Its Legal Relation, 
in the same volume, by Mr. Becker, the author says, on pages 421, 
422: "But evidence of the loss of control of the will, or of morbid 
impulse, does not constitute a defense, except when it demonstrates 
mental unsoundness of such a character as to destroy the power of 
distinguishing right and wrong as to the particular act ♦ ♦ * 
This rule is the legal essence of the whole matter, and it avoids much 
of the confusion which the German jurists and metaphysicians have 
infused into this subject" ♦ ♦ ♦ 

In the Medical Jurisprudence of Insanity or Forensic Psychiatry, 
by Dr. S. V. Clevenger, of Chicago, publish^ in 1898, the author 
concedes that the test of right and wrong as to the particular act 
charged is generally accepted in the United States in determining the 
question of responsibility for crime (volume 2, p. 18), and abundantly 
justifies the concession by a vast array of ^'Legal Adjudications in 
Criminal Cases" cited in chapter 7 of the same volume. * * ♦ 

In a very elaborate discussion of the subject by the Supreme Court 
of Appeals in State v. Harrison, 36 W. Va. 729, IS S. E. 982, 18 L. 
R. A. 224 (1892), the authorities are critically examined and com- 
pared, and the doctrine of "irresistible impulse" emphatically repudiat- 
ed. In the opinion it is said : "For myself, I cannot see how a person 
who rationally comprehends the nature and quality of an act, and 
knows that it is wrong and criminal, can act through irresistible in- 
nocent impulse. Knowing the nature of the act well enough to make 
him otherwise liable for it under the law, can we say that he acts from 
irresistible impulse, and not criminal design and guilt? * ♦ * I 
admit the existence of irresistible impulse, and its efficacy to ex- 
onerate from responsibility, but not as consistent with an adequate 
realization of the wrong of the act. It is that uncontrollable impulse 
produced by the disease of the mind, when that disease is sufficient 
to override the reason and judgment, and obliterate the sense of 
right as to the act done, and deprive the accused of the power to 
choose between them. This impluse is bom of the disease, and, when 
it exists, capacity to know the nature of the act is gone. This is the 
sense in which 'irresistible impulse' was defined in Hopps v. People, 
31 111. 385, 83 Am. Dec. 231, and Dacey v. People, 116 111. 556, 6 
N. E. 165." See, also. State v. Felter, 25 Iowa, 67 ; State v. Mewher- 
ter, 46 Iowa, 88; State v. Nixon, 32 Kan. 205, 4 Pac. 159; Ortwein 
V. Commonwealth, 76 Pa. 414, 18 Am. Rep. 420; People v. Hoin, 62 
Cal. 120, 45 Adl Rep. 651 ; Guiteau's Case (D. C.) 10 Fed. 195- » ♦ * 
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It is evident that much of the diversity of opinion or difference in 
modes of expression upon this subject arises from a failure to dis- 
criminate between that "it^Ag^jcjH'KU tnnptt]«^g»» prnHiir<>H Ky an iinP"^ 

Hp1ii«^mn nr fn ^ntal dJseasejw hJch has prngressf^TTn ^^f '^Yf#>n» nf H<*- 

tTi rming the r eason and jiudi:menl''and' destroyin g the power o f the 
accused to disUogui^. l^efween right and wr ong a s to the act he J s 
ccm&ntgf nge and that uncontrollable impulse which is alleged to ar ise 
ffom mental disease and to coexist with the capaci ty to comp rehen d 
the nature" and wrongfulness of the act, but which may with equal 
reason and consistency be attributable to moral depravity and crim- 
inal perversity. 

In the case at bar it has been seen that the defendant's requests do 
not assume the existence of an insane delusion or any mental disease 
sufficient to override his reason and judgment, obliterate his sense of 
right and wrong, and deprive him of the power to choose between 
them. On the c nptrary, t^i^y Pre suppose ' ^ sufficient mental Rapaci ty 
ancLfeason to enable him to distinguish b etween righrand wrong as 
to the^^rticulax-ad*". apJ still declare him irresponsible if, by reason 
of mental disease, he did not have ''sufficient wiIT power 1o re fraui 
from comnuttiog toA^flbct. 

It is contended, in behalf of the state, that the requests present a 
contradictory and impossible state of mind, in thus assuming that the 
accused may have no insane delusions as to the act he is committing, 
and have full capacity and mental power to comprehend the nature 
and consequences of tiie act, to know that it was unlawful and wrong 
and would subject him to punishment, and yet have no power to re- 
frain from committing it. But, whatever may eventually be declared 
by the great body of medical jurists to be the psychological truth in 
regard to the coexistence of uncontrollable impulse and such full ca- 
pacity to distinguish right from wrong in regard to the act in question, 
at present, without clear and conclusive proof that such a state of mind 
may exist, and in the absence of any satisfactory test for the discov- 
ery of its existence that would be universally applicable in the practi- 
cable administration of the criminal law, this court must adhere to the 
rule approved in State v. Lawrence, supra, which as construed and 
applied in this state, has proved to be an adequate and satisfactory 
criterion for determining the punishability of the accused when a plea 
of insanity is interposed in defense. * ♦ * 

Exceptions overruled. Judgment for the state. 
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STATE V. JONES. 

(Supreme Judicial Court of New Hampehlre, 1871. 60 N. H. 3G9, 

9 Am. Rep. 242.) 

I^idictmeot aoJQst^ Hiram Jones for the murd^ f pf hjg w^f^ The 
defendant was found guilty or^mirHerTir'tlie first degree. * * * 

Ladd, J.* * * * The remaining and most important questions 
in the case arise upon the instructions given by the court to the jury, 
and the refusal to give instructions requested by defendant's counsel. 

When, as in this case, a person charged with crime admits the act, 
but sets up the defense of insanity, *^*^ f^a) n]^^"^atfi pu^-^tinr| to b e 
determined seems to fr<^ ffh^th^S rtt, thff /^'"^^ oi-the act.bfi.had the 
mental capacity to entertain a criminal_Jntent— whether^ jn p^igt ^f 
l^teminTsjiich iatejot^ 

[iTsolving that problem, as in all other cases, it is for the court to 
find the law, and for the jury to find the fact. The main question 
for our consideration here is, what part of this difficult inquiry is 
law, and what part fsurt? 

It will be readily agreed, as said by Shaw, C. J., in Commonwealth 
V. Rogers, 7 Mete. (Mass.) 500, 41 Am. Dec. 458, that if the reason 
and mental powers of the accused are either so deficient that he has 
no will, no conscience, or controlling mental power, or if, through the 
overwhelming violence of mental disease, his intellectual power is for 
the time obliterated, he is not a responsible agent, and, of course, is 
not punishable for acts which otherwise would be criminal. 

But experience and observation show that, in most of the cases 
which come before the ^ courts, where it is suffi ciently agP^rent th^t 

Hici>agp Viae atta^^j^fd th^ piinH in^gnmp form and tO SOme extent^ it 

his not thus wholly, obliterated the" will, the conscience* aild.mfiat^ 
power, but has left its victim still in j)ossession pf some degtee .pf 
aHliljf iirsonfe Q^jlltliese qualities. It may destroy, or it may only 
iiTIpair and becloud, the whole mind ; or it may destroy, or only im- 
pair, the functions of one or more faculties of the" mind. There seem 
to be cases where, as Erskine said in Hadfield's Case, reason is not 
driven from her seat, but where distraction sits down upon it along 
with her, holds her trembling upon it, and frightens her from her 
propriety. 

The term "pytial jnoanity" has been applied to such cases by writ- 
ers and judges, from Lord Hale to Chief Justice Shaw, where, as 
has been said, "the mind may be clouded and weakened, but not in- 
capable of remembering, reasoning, and judging" ; and it is here that 
the difficulty of the subject begins, and that confusion and contradic- 

4 Tbe statttnent of facts and part of the opinion are omitted. 
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tion in the authorities make their appearance. "No one can say where 
twilight ends or begins, but there is ample distinction between night 
and day." We are to inquire whether a universal test has been found 
wherewith to determine, in all cases, the line between criminal ac- 
countability and nonaccountability — ^between the region of crime and 
innocence — ^in those cases which lie neither wholly in the darkness of 
night nor the light of day. If such a test exists, or if one can be 
found, it is of the utmost importance that it be clearly defined and 
broadly laid down, so that when it is given to a jury it may aid, rather 
than confuse, them. To ascertain whether a rule has hitherto been 
found, we must look to the authorities ; and so far as we have been 
able to examine them the leading and familiar English cases and 
authorities are substantially as follows: [The learned judge here re- 
viewed the English authorities previous to McNaghten's Case, and pro- * 
cecded.] 

The numerical preponderance of authority in England, as gathered 
from the cases thus far, would seem to be decidedly in favor of the 
rule that knowledge of right and wrong, without reference to the 
particular act, is the test, although their force is much shaken, if not 
wholly overthrown, by the qualifications which judges have seemed 
to feel at liberty to introduce, to meet their individual views or the 
exigencies of particular cases, and especially by the charge of Lord 
Denman in Regina v. Oxford. * * * 

The very first step in the inquiry to ascertain if there be any test 
or criterion that may be safely given to the jury on this subject wheth- 
er as a fact universally true or as a principle of law, involves the 
examination of an immense mass of evidence as complicated and dif- 
ficult to understand as can well be conceived. Moreover, it would 
require a degree of skill and scientific attainment which could only 
be reached by years of si>ecial study and intelligent observation. Not 
only ought all the facts bearing on the question to be collected from 
every asylum for the insane throughout the world, but, as an inflexi- 
ble rule is to be established, the facts of all other cases where the 
patient has never received scientific treatment ought to be added to 
the stock. Then, after collecting the facts in this way, it would be 
necessary to compare cases and classes of cases one with the other, 
to weigh facts against facts, to balance theories and opinions, and 
finally to deduce a result which might itself turn out to be nothing 
more than a theory or opinion after all. At any rate, it would be a 
deduction of fact 

It need not be said that this is not the business of a court of law. 
It is a work which can only be reasonably well done by men who de- 
vote their lives exclusively to its accomplishment. Such a work has 
doubtless been done, with extraordinary patience and ability, by our 
distinguished countryman. Dr. Ray; and the result of his laborious 
investigation is that no test can be found. He says: ''To persons 
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practically acquainted with the insane mind, it is well known that in 
every hospital for the insane are patients capable of distinguishing be- 
tween right and wrong, knowing well enough how to appreciate the 
nature and legal consequences of their acts, acknowledging the sanc- 
tions of religion, and never acting from irresistible impulse, but de- 
liberately and shrewdly." Ray's Med. Jurisp. Ins. § 43. 

If we were at liberty to weigh and consider evidence upon the ques- 
tion, it is clear that such testimony must outweigh all the convenient 
formulas and arbitrary dogmas laid down by lawyers and judges from 
the time of Lord Hale to the present, simply for the reason that Dr. 
Kay is qualified by study and observation to give an opinion, while 
lawyers and judges are not But we do not consider evidence upon 
this point at all. Whether there is any universal test is as clearly a 
pure matter of fact, as is the question what that test may be. * * * 

In view of these considerations, we are led to the conclusion that 
the instruction given to the jury in this case, that "if the defendant 
killed his wife in a manner that would be criminal and unlawful if 
the defendant were sane, the verdict should be 'not guilty by reason 
of insanity,' if the killing was the offspring or product of mental dis- 
ease in the defendant," was right ; that it fully covers the only gen- 
eral, universal element of law involved in the inquiry ; and, therefore, 
that any further step in the direction indicated by the requests would 
have been an interference with the province of the jury, and the enun- 
ciation of a proposition which in its essence is not law, and which 
could not in any view safely be given to the jury as a rule for their 
guidance, because, for aught we can know, it might have been false 
in fact. 

This would seem to dispose of the whole case. All the other in- 
structions given are only the direct logical consequence of this prin- 
ciple. 

Whether the defendant had a mental disease, as before remarked, 
seems to be as much a question of fact as whether he had a bodily 
disease ; and whether the killing of his wife was the product of that 
disease was also as clearly a matter of fact as whether thirst and a 
quickened pulse are the product of fever'. That it is a difficult ques- 
tion does not change the matter at all. The difficulty is intrinsic, and 
must be met from whatever direction it may be approached. Enough 
has already been said as to the use of symptoms, phases, or manifes- 
tations of the disease as legal tests of capacity to entertain a criminal 
intent They are all clearly matters of evidence, to be weighed by 
the jury upon the question whether the act was the offspring of in- 
sanity. If it was, a criminal intent did not produce it If it was not, 
a criminal intent did produce it, and it was crime. 

The instructions as to insane impulse seem to be quite correct, and 
entirely within the same principle. If the defendant had an insane 
impulse to kill his wife, which he could not control, then mental dis- 
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ease produced the act If he could have controlled it, then his will 
must have assented to the act, and it was not caused by disease, but 
by the concurrence of his will, and was therefore crime. ♦ ♦ * 
Exceptions overruled* 
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STATE V. HAAB. 

(Supreme Court of Louisiana, 1901. 106 La. 230, 29 South. 725.) 

NiCHOLLS, C. J.* In this case, defendant, Fred. H. Haab, indicted 
for murder, convicted of manslaughter, and sentenced to imprison- 
ment for six years at hard labor in the penitentiary, has appealed from 
the sentence rendered, upon a ntunber of grounds embodied in bills 
of exception and assignment of error, which we have examined with 
great care. * * * 

We think that the evidence disclosed that for some time previous to 
the homicide, at the time of the homicide, and up to the time of his 
arrest, the accused had been continually drinking heavily and getting 
drunk ; that he was drunk at the time of the homicide. It is claimed 
for the defense that during this whole period the condition of his mind 
was such as to render him unable to distinguish right from wrong, and 
that his long continuance in excessive drinking had brought him into 
such a condition that he was unable to resist drinking and getting 
drunk; that his condition of mind was such as to give rise to delu- 
sions on his part that he was about to be attacked and killed. 

It is claimed that during this long debauch he had delirium tremens, 
also at some time prior to the homicide. It is claimed that there was 
evidence to show that he was in fact crazy or insane at the time of the 
homicide, and that, though this was the result of heavy drinking, the 
accused was, nevertheless, excusable for the homicide. * * ♦ 

In his reasons for refusing a new trial the judge said : 

"The accused began drinking immoderately, and was under the in- 
fluence of liquor to a greater or less degree continually and without 
intermission for two weeks before the homicide, until its effects wore 
off, after his arrest and incarceration, when he ceased drinking. It 
makes no difference by what terms you designate the temporary ef- 
fects of his excesses, whether called an ordinary drunk, drunk to 

B For a discussion of principles, see Clark on Criminal Law (3d Ed.) {{ 
28, 29. 
• Part of the opinion is omitted. 
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Stupefaction, delirium tremens, drunk to frenzy, insanity, etc., if it 
were the immediate product of this particular debauch, he is responsi- 
ble for his acts under its influence. There was no evidence whatever 
that Haab's condition was a remote consequence of long-continued 
prior excesses, nor that he had ever been in this condition before. 
In the opinion of the court, at the time of the firing of the fatal shot 
Haab was not suffering from delirium tremens. He was merely af- 
flicted with that nervousness that always accompanies immoderate in- 
dulgence in liquor." 

We have referred to United States v. Drew, cited by counsel, and 
reported in S Mason, 29, Fed. Cas. No. 14,993. The accused upcm 
an admitted state of facts was declared insane and discharged. In 
the course of his opinion in the case, Judge Story used the following 
language: 

"In general, insanity is an excuse for the commission of every crime, 
because the party has not the possession of that reason which includes 
responsibility. An exception is when the crime is committed by a 
party while in a state of intoxication ; the law not permitting a man 
to avail himself of his own gross vice and misconduct to shelter him- 
self from the legal consequences of such crime. But the crime must 
take and be the immediate result of a fit of intoxication, and while 
it lasts, and not, as in this case, a remote consequence, superinduced 
by the antecedent exhaustion of the party arising from gross and 
habitual drunkenness. However criminal, in a moral point of view, 
such an indulgence is, and however justly a party may be responsible 
for his acts arising from it to Almighty God, human tribunals are 
generally restricted from punishing them, since they are not the acts 
of a reasonable being. Had the crime been committed while defend- 
ant was in a fit of intoxication, he would have been liable to be con- 
victed of murder. As he was not then intoxicated, but merely insane 
from an abstinence from liquor, he cannot be pronounced guilty of 
the offense. The law looks to the immediate and not to the remote 
cause — ^to the actual state of the party, and not to the causes which 
remotely caused it. 

"Many species of insanity arise remotely from what, in a moral 
view, is a criminal negligence or fault of the party, as from religious 
melancholy, undue exposure, extravagant pride, ambition, etc. Yet 
such immunity has always been deemed a sufficient excuse for any 
crime done under its influence." 

We think it fairly appears from the recitals of the accused and 
those of the judge that the accused was in a state of intoxication at 
the time of the homicide, and that his mental condition at that time, 
whatever it might be, was the immediate and direct result, and not 
the remote result, of voluntary drunkenness. When we say direct 
and immediate result, we mean to say that it arose during a condition 
of drunkenness and pending a single, continuing, voluntary, drunken 
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debauch, which at its origin started with the accused in a condition of 
sanity. The results were in a legal sense immediate and direct results, 
though the beginning of the drunken debauch may have dated some 
days back, or even some weeks before the homicide. 

We think, under the recitals in the case, that it is precisely such a 
one as Mr. Justice Story refers to in which he says : "Insanity, or a 
condition of mind substantially that of insanity, would not serve as 
a shelter or a protection against crime.'* 

We think that this was the view taken by the district judge of the 
fact and law of the case, a view which he endeavored to place before 
the jury in his charge. We think he fairly advised the jury as to 
the law, though there were some expressions in his charge which he 
might well have omitted, as they doubtless did not instruct, and may 
perhaps have to some extent confused, the jury. We do not think, 
however, they were led into error or misled by these expressions, or 
that they were prejudicial. It is well for a judge, charging a jury 
as to insanity, to avoid as far as possible the use of technical medical 
terms as to the various forms and shades of mental disease. 

They are not likely to enlighten or impress the jury, and are very 
liable to technical objections. 

We do not think there is any ground for the reversal of the judg- 
ment, and it is hereby affirmed. 

Rehearing refused. 



WRITTEN V. STATE. 

(Supreme Court of Alabama, 1896. 115 Ala. 72, 22 South. 483.) 

Coleman, J.^ The defendant was indicted and convicted for an as- 
sault with intent forcibly to ravish. There was evidence introduced 
on the trial to show that at the time of the misconduct of the defend- 
ant he was sober, and there was evidence tending to show that he was 
drunk. On this phase of the evidence the defendant requested the 
court to give the following charge: "The presimiption in this case 
is that the defendant is innocent until the state has proven beyond all 
reasonable doubt that he is guilty; and if the jury have a reasonable 
doubt, growing out of all the evidence, as to whether he was sufficient- 
ly sober to form the specific intent to ravish, then the jury cannot find 
the defendant guilty of an assault with intent to ravish." This charge 
was refused. We are of opinion the charge should have been given. 
In order to convict under the statute for an assault with intent to 
ravish, it is necessary to satisfy the jury beyond a reasonable doubt 
that the defendant entertained the specific intent charged and made the 

V Part of the opinion is omitted. 
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assault to accomplish the specific purpose. Mere drunkenness does 
not excuse or palliate an offense, but it may produce a state of mind 
which incapacitates the party from forming or entertaining a specific 
intent. If the mental condition is such that a specific intent cannot 
be formed, whether this condition is caused by drunkenness or other- 
wise, a party cannot be said to have committed an offense a necessary 

^^- element of which is that it be done with a specific intent. ♦ * * 

The condition of the defendant's mind arising from his voluntary 

^^ drunkenness was no excuse for the assault, an offense included in 

that charged. It can only be considered upon the question of his guilt 
of the statutory offense for which he was indicted, to wit, an assault 
with intent to forcibly ravish, which involves the condition of the de- 
fendant's mind. Engelhardt v. State, 88 Ala. 100, 7 South. 154. 

^ Reversed and remanded. 
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IV. Corporations • 



UNITED STATES v. JOHN KELSO COMPANY. 

(United States District Court for California, 1S98. 86 Fed. 304.) 

De Haven, District Judge.* On October 9, 1897, there was filed 
in this court by the United States district attorney for this district 
an information charging the defendant, a corporation, with the vio- 
lation of "An act relating to the limitation of the hours of daily serv- 
ice of laborers and mechanics employed upon the public works of 
the United States and of the District of Columbia," approved August 
1, 1892 (27 Stat. 340, c. 352 [U. S. Comp. St. 1913, §§ 8918^920] ; 
2 Supp. Rev. St p. 62). Upon the filing of this information, the court, 
upon motion of the district attorney, directed that a summons in 
the general form prescribed by section 1390 of the Penal Code of 
this state, be served upon said corporation, and accordingly on said 
date a summons was issued, directing the defendant to appear before 
the judge of said court in the courtroom of the United States Dis- 
trict Court for this district on the 21st day of October, 1897, to an- 
swer the charge contained in the information. The summons stated 
generally the nature of the charge, and for a more complete state- 
ment of such offense referred to the information on file. On the day 
named in said summons for its appearance, the defendant corporation 

• For a discassion of principles, see Clark on Criminal Law (3d Ed.) M 
80-32. 

• Part of the opinion is omitted. 
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appeared specially by its attorney, and moved to quash the summons, 
and to set aside the service thereof, upon grounds hereinafter stated. 
Upon the argument of this motion it was claimed in behalf of the 
defendant: First, that the act of Congress above referred to does 
not apply to corporations, because the intenticm is a necessary ele- 
ment of the crime therein defined, and a corporation as such is in- 
capable of entertaining a criminal intention ; second, that, tftnf^^'^B 
t hat a corp9^^t^Qn mj^y ^ puiltv of a violaticm of said act^ Conp-e ss 
has provided no mode for obtai ning [ ^risfHrtion iff a corporation in 
a Cfh mnal proceeding^ and f or that reason the summons issued "Fy 
the court was unauthoriz ed ^y law^ and its service ^ nullity^ It will 
be seen tnai me farst objection goes directly to the sufficiency of the 
information, and presents precisely the same question as would a gen- 
eral demurrer, attacking the inf ormaticm on the ground of an allied 
failure to charge the defendant with the commission of a putdic of- 
fense. This objection is one which would not ordinarily be consid- 
ered upon a motion like that now before the court, when the party 
making the objection refuses to adaiowledge the jurisdiction of the 
court, or to make any other than a special appearance for the pur- 
pose of attacking its jurisdiction; but, in view of the conclusion 
which I have reached upon the second point urged by the defendant, 
it becomes necessary for me to determine whether the act of Congress 
above i'eferred to is applicable to a corporation, and whether a cor- 
poration can be guilty of the crime of violating the provisions of 
said act. Section 1 of that act makes it unlawful for a contractor or 
subcontractor upon any of the public works of the United States, 
whose duty it shall be to employ, direct, or control the services of 
laborers or mechanics upon such public works, 'Ho require or permit 
any such laborer or mechanic to work more than eight hours in any 
calendar day except in case of extraordinary emergency." And sec- 
tion 2 of the act provides "that ♦ ♦ * any contractor whose duty 
it shall be to employ, direct, or control any laborer or mechanic em- 
ployed upon any public works of the United States * * * who 
shajl intentionally violate any provision of this act, shall be deemed 
guilty of a misdemeanor, and for each and every offense shall upon 
conviction be punished by a fine not to exceed one thousand dollars 
or by imprisonment for not more than six months, or by both such 
fine and imprisonment, in the discretion of the court having juris- 
diction thereof." It will be observed that by the express language 
of this statute there must be an intentional violation of its provisions, 
in order to constitute the offense which the statute defines. In view 
of this express declaration, it is claimed in behalf of defendant that 
the act is not applicable to corporations, because it is not possible for 
a corporation to commit the crime described in the statute. The 
argument advanced to sustain this position is, in substance, this : That 
a corporation is only an artificial creation, without animate body or 
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mind, and therefore, from its very nature, incapable of entertairing 
the spediic intention which, by the statute, is made an essential ele- 
ment of the crime therein defined. The case of State v. Manufactur- 
ing Co., 20 Me, 41, 37 Am. Dec. 38, supports the proposition that a 
corporation is not amenable to prosecution for a positive act of mis- 
feasance, involving a specific intention to do an tmlawful act, and it 
must be conceded there are to be found dicta in many other cases 
to the same efifect. In a general sense, it may be said that no crime 
can be committed without a joint operation of act and intention. In 
many crimes, however, the only intention required is an intention 
to do the prohibited act — ^that is to say, the crime is complete when 
the prohibited act has been intentionally done; and the more recent 
and better-considered cases hold that a corporation may be charged 
with an offense which only involves this kind of intention, and may 
be properly convicted when, in its corporate capacity and by direction 
of those controlling its corporate action, it does the prohibited act. 
In such a case the intention of its directors that the prohibited act 
should be done is imputed to the corporation itself. State v. Railroad 
Co., 23 N. J. Law, 360; Reg. v. Great North of England Ry. Co., 
58 E. C. L. 315 ; Commonwealth v. Proprietors, 2 Gray (Mass.) 339. 
See, also. State v. Railway Co., 15 W. Va. 380; 36 Am. Rep. 803. 
That a corporation may be liable civilly for that class of torts in 
which a specific malicious intention is an essential element is not dis- 
puted at this day. Thus an action for malicious prosecuton will lie 
against a banking corporation. Reed v. Bank, 130 Mass. 443, 39 
Am. Rep. 468 ; Goodspeed v. Bank, 22 Conn. 530, 58 Am. Dec. 439. 
An action will lie also against a corporation for a malicious libel. 
Philadelphia, W. & B. R. Co. v. Quigley, 21 How. 202, 16 L. Ed. 73 ; 
Maynard v. Insurance Co., 34 Cal. 48, 91 Am. Dec. 672. The opin- 
i(Mi in the latter case, delivered by Currey, C. J., is an able exposi- 
tion of the law relating to the liability of corporations for malicious 
libel, in the course of which that learned judge, in answer to the con- 
tention that corporations are mere legal entities, existing only in ab- 
stract contemplation, utterly incapable of malevolence, and without 
power to will good or evil, said : 

"The directors are the chosen representatives of the corporation, 
and constitute, as already observed, to all purposes of dealing with 
others, the corporation. What they do, within the scope of the ob- 
jects and purposes of the corporation, the corporation does. If they 
do any injury to another, even though it necessarily involves in its 
commission a malicious intent, the corporation must be deemed by 
imputation to be guilty of ,the wrong, and answerable for it, as an 
individual would be in such case." 

The rules of evidence in relation to the manner of proving the fact 
of intention are necessarily the same in a criminal as in a civil case, 
and the same evidence which in a civil case would be sufficient to 
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prove a specific or malicious intention upon the part of a corporation 
defendant would be sufficient to show a like intention upon the part 
of a corporation charged criminally with the doing of an act pro- 
hibited by the law. Of course, there are certain crimes of which a 
corporation cannot be guilty; as, for instance, bigamy, perjury, rape, 
murder, and other offenses, which will readily suggest themselves to 
the mind. Crimes like these just mentioned can only be committed 
by natural persons, and statutes in relation thereto are for this reason 
never construed as referring to corporations; but when a statute in 
general terms prohibits the doing of an act which can be performed 
by a corporation, and does not expressly exempt corporations from 
its provisions, there is no reason why such statute should be construed 
as not applying to them, when the punishment provided for its in- 
fraction is one that can be inflicted upon a corporation — ^as, for in- 
stance, a fine. In the act of Congress now under consideration it is 
made an offense for any contractor or subcontractor, whose duty it 
shall be to employ, direct, or control any laborer employed upon any 
of the public works of the United States, to require or permit such 
laborer to work more than eight hours in any calendar day. A cor- 
poration may be a contractor or subcontractor in carrying on public 
works of the United States, and as such it has the power or capacity 
to violate the provision of this law. Corporations are, therefore, 
within the letter, and, as it is as much against the policy of the law 
for a corporation to violate these provisions as for a natural person 
so to do, they are also within the spirit, of this statute ; and no rea- 
son is perceived why a corporation which does the prohibited act 
should be exempt from the punishment prescribed therefor. If the 
law should receive the construction contended for by the defendant, 
the result would be that a corporation, in contracting for the doing 
of any public work, would be given a privilege denied to a natural 
person. Such an intention should not be imputed to Congress, un- 
less its language will admit of no other interpretation. . ♦ ♦ * 
The motion of the defendant will be denied. 
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V. Ignorance or Mistake of Law ^^ 



STATE V. BOYETT. 

(Supreme Ck>nrt of North Carolina, 1849. 82 N. G. 336.) 

Pearson, J.^* "Ignorantia l^s neminem excusat" ^vcrv one 
comp^tyi t to act iq r hinrgflf in p^rfff^itT^H tn krnw thfl bw. No one 
is allowed to excuse himself by pleading ignorance. Courts are com- 
pelled to act upon this rule, as well in criminal as civil matters. It lies 
at the foundation of the administration of justice. And there is no 
telling to what extent, if admissible, the plea of ignorance would be 
carried, or the degree of embarrassment that would be introduced 
into every trial, by conflicting evidence upon the question of igno- 
rance. 

In civil matters, it is admitted, the presumption is frequently not in 
accordance with the truth. The rules of property are complicated sys- 
tems — the result, "not of the reason of any one man, but of many men 
put together"; hence they are not often understood, and more fre- 
quently not properly applied, and the presumption can only be justi- 
fied upon the ground of necessity. But in criminal matters the pre- 
stunption most usually accords with the truth. As to such as are mala 
inse, every one has an innate sense of right and wrong, which ena- 
bles him to know when he violates the law, and it is of no conse- 
quence if he be not able to give the name by which the offense is 
known in the lawbooks, or to point out the nice distinctions between 
the different grades of offense. As to such as are "mala prohibita/ ' 
they depend upon the statutes printed and published and put within 
the reach of every one; so that no one has a right to complain if a 
presun^tion, necessary to the administration of the law, is applied 
to him. To allow i^orance as an #>Y cuse wo^^ lr^ bf ^^ ^^""^ "^ f^^.rof/^ 

tp thi> igr|^nrat|t 

Thi^ fK^t'fndtint Tsrtrdi Trhr n he was not entitled by law to vote . He 
is presumed to know the law. Hence he voted, knowing that he had 
no right, and, acting with this knowledge, he necessarily committed a 
fraud upon the public — ^in the words of the act, he knowingly and 
fraudulently voted when he was not entitled to vote. It being proved 
on the part of the state that he voted, not having resided within the 
bounds of the company for six months next preceding the election, 
a case was made out against him. 

10 For a discussion of principles, see Clark on Criminal Law (3d Ed.) M 
88,34. 

11 The statement of facts is omitted. 
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] ge offered to prove, for the purpose of rebuttinj 
fraud, mat he had stated the facts to a respectabl 



leJnferfioaLPf 

?pectable fr*""^kmani W^^ 

a dvised him he had a right to vote. H is honor held the testimony 
inaamissil ' 



opmion. 



We concur _^^ .__ 

The evidence had no tendency to rebut the inference of fraud, for 
the inference was made from his presumed knowledge of the law, 
and that presumption could not be met by any such proof, without 
introducing all the evils which the rule was intended to avoid. The 
question, in effect, was r Shall a man be allowed, in excuse of a vio- 
lation of the law, to prove that he was ignorant of the very law un- 
der which he professed to act, and under which he claimed the priv- 
ilege of voting? If he was not ignorant of the law, and that he can- 
not be heard to allege, then he voted knowingly, and, by necessar>' 
inference, fraudulently. 

An indictment for extortion charges that the defendant received 
the fee "unlawfully, corruptly, deceitfully, and extorsively." This 
averment the state must prove. It is done by showing that the de- 
.fendant received what the law does not allow him to take; for the 
presumption is "he knew the law upon the subject of fees to be taken 
by himself," and the inference from such knowledge is that he acted 
"corruptly and deceitfully" (words quite as strong as knowingly and 
fraudulently), tmless it is $hown that he did so by some inadvertence 
or mistake in calculation. He cannot excuse himself for taking more 
than the l^;al fee by saying that he was misled by the advice of an 
attorney. If such, or like, excuses were admitted, it would hardly 
ever be possible to convict. He might always contrive to groimd 
his conduct upon misapprehension or improper advice. State v. Dick- 
ens, 2 N. C. 406. It would be a different question if the defendant 
had stated the facts to the judges of the election, and they had decided 
in favor of his right to vote ; for their decision would rebut the pre- 
sumption of knowledge on his part in a manner contemplated by law. 

The case was ably argued for the defendant Ij wa*; in <sig|pH that 

i^ lyas n<g <;;^i[iRarY fr^r tli<> Qta^^ fe\ av er and Pr^v^ tliat fhf fjf ^^"^''"^ 

voted kn owingly a nd fra udulently. That position is admitted. The 
reply is tne averment was made and was proved; fpr. pfgg^ bf^^r 
ipadeJliat h e voted when he was not entitled ^o vote, the presumption' 
is that he knew the law, and traud is tlie necessarv i nten 
corruption and deceit were m the case aoove cited, it cannot be 
c ontended'^that. to^lTx'Tiim' wT^^ TcrTowTeg ge; tfle sta te^ fifiust show that 
s pme one read and expla ined the law to'Ti im; or, to fix him_} y5L 
f raud, thaFlt mu st be proven^ eTia3T)€efiT)nt>ed. If so. the statute 
is" a dead letter."X>ur attention was callecf to 'the fact that the act of 
1844 (Laws 1844—45, p. 67, c. 43), making the offense indictable, uses 
the words, "knowingly and fraudulently," which words are not used 
in the act of 1777, imposing a penalty. To incur the penalty under 
the act of 1777, the voting must be unlawful, and it must be done 
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knowingly and fraudulently, in the sense above explained. If one, 
having a deed for 50 acres of land, votes in the Senate, and it turns 
out that the deed only contains 49 acres, the penalty is not incurred, 
unless he knew the fact at the time he voted. So, if one votes for 
a constable, and it turns out that the dividing line includes him in 
another company, there is not in either case that criminal intent which 
is a necessary ingredient of the offense, whether it be punished by 
a penalty or by indictment. The act of 1844 expresses in so many 
words what the law would have implied. It is a strained inference 
that by so doing the L^slature intended to make the case of illegal 
voting an "exception," and to take it out of the rule "ignorantia legis," 
a rule which has always been acted upon in our law, and in the laws 
of every nation of which we have any knowledge, and without which, 
in fact, the law cannot be administered. The inference sought to 
be made results in this : The Legislature did not intend the act of 
1844- to be carried into effect It was intended to be "brutum fulmen." 
No reason has been suggested for making an exception in this case. 
The only additional qualification to that of a voter for a member of 
the House of Commons is a residence of six months in the captain's 
o^npany. 

This is not complicated or difficult to be understood. Why make 
the exception, and offer a reward for ignorance in this particular case? 
Such a construction cannot be admitted, unless the lawmakers had 
declared their intention by positive enactment. 

Per Curiam. There is no error in the court below, and the same 
must be so certified. 



CUTTER V. STATE. 

(Supreme Court of New Jersey, 1873. 36 N. J. Law, 125.) 

The opinion of the court was delivered by BeaslKy, C. J.** Thi^ 
defendant was indicted f or extortion in taking fees to which he was 
not entitled, on a c n][yiinai rnn^pj^jn^ before him .as a justice of ^ the 
he defense which he set up, and which was overruled, was 
that he had taken these moneys innocently, and under a belief that 
by force of the statute he had a right to exact them. 

This subject is regulated by the twenty-eighth section of the act 
for the punishment of crimes. Nix. Dig. 197. This clause declares 
that np iufitire nr yther officer qf fhi" "*^*^ ''^^" ^"^""JVf OF hkr P^T 
Pfi or rftwarH tn Pv^figt^ ?pf^ ^Q fifS ^^^^ ^"d nffiret but SUch as is Or 

sh all be allowed by the laws of this state, and that ^ii any justice, 
etc., shall receive or take, by color of his office any fee or reward 

u Fart of the opinion is omitted* 
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ivhatsoever, not allowed by the laws of this state, for doing his office, 

anf] hp theryn^ t<;^p victed. he <;hall be piini'gVipH^* etc. * * * 

Tf fh^ piapn'cffQj^p r y<;^fved f|iA f<>AQ in (m^^^i ^n without any corrup t 
in tent, amd qnder t l^fi TOfl YF *^^^'^ that they were lawfulJ Y ^fg ^U^} 
d o not think suq^i ^n art was a crim e 6y force of the statute above 

citgo^ 

But it is argued on the part of the prosecution that as the fees 
to which the justice was entitled are fixed by law, and as he cannot 
set up as an excuse for his conduct his ignorance of the law, his guilty 
knowledge is undeniable. The argument goes upon the legal niaxim> 
Ignorantia legis neminem cxcusat." But this rule, in its application 



t o the law of crimes, is subject, as it is sometimes in resoect tn rivT 
rights, to certain important exceptions . Where the act done is maluifi' 
in se, or where the law wTiich has been infringed was settled and 
plain, the maxim, in its rigor, will be applied; but where the law 
i s not settled, or is obscure^ and whe re the ^[uiltY ii^tention. tfeintr a 
necessary contituent of the par ticular offen se , is dependent 9p 
k nowledge of th e law, this rule, if enforced* would.. be mis applL 
To give it any force 'm"such instances would be to turn it aside from 
its rational and original purpose, and to convert it into an instru- 
ment of injustice. The judgments of the courts have confined it to 
its proper sphere. Whenever a special mental condition constitutes 
a part of the offense charged, and such condition depends on the 
question whether or not the culprit had certain knowledge with respect 
to matters of law, in every such case it has been declared that the 
subject of the existence of such knowledge is open to inquiry as a 
fact to be found by the jury. This doctrine has often been applied 
to the offense of larceny. The criminal intent, which is an essential 
part of that crime, involves a knowledge that the property taken be- 
longs to another; but even when all the facts are known to the ac- 
cused, and so the right to the property is a mere question of law, 
still he will make good his defense if he can show in a satisfactory 
manner that, being under a misapprehension as to his legal rights, 
he honestly believed the articles in question to be his own. Rex v. 
Hall, 3 Car. & P. 409 ; Reg. v. Reed, Car. & M. 306. 

The adjudications show many other applications of the same prin- 
ciple, and the facts of some of such cases were not substantially dis- 
similar from those embraced in the present inquiry. In the case of 
People V. Whaley, 6 Cow. (N. Y.) 661, a justice of the peace had 
been indicted for taking illegal fees, and the court held that the 
motives of the defendant, whether they showed corruption or that 
he acted through a mistake of the law, were a proper question for a 
jury. The case of Commonwealth v. Shed, 1 Mass, 228, was put 
before the jury on the same ground. This was likewise the ground 
of decision in tfie case of Commonwealth v. Bradford, 9 Mete. (Mass.) 
268; the charge being for illegal voting, and it being declared that 
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evidence that the defendant had consulted counsel as to his right of 
suffrage and had acted on the advice thus obtained was admissible 
in his favor. This evidence was only important to show that the 
defendant, in infringing the statute, had done so in ignorance of the 
rule of law upon the subject Many other cases resting on the same 
basis might be cited ; but the foregoing are sufficient to mark clearly 
the boundaries delineated by the courts to the general rule that igno- 
rance of law is no defense when the mandates of a statute have been 
disregarded or a crime has been perpetrated. That the present case 
f ^^1<^ within thq exceptions to this general rule appears to me to b e 
plajp. There can be no doubt that an opmion very generally pre- 
vailed that magistrates had the right to exact the fees which were 
received by this defendant and that they could be legally taken under 
similar circumstances. The prevalence of such an opinion could 
not, it is true, legalize the act of taking such fees ; but its existence 
might tend to show that the defendant, when he did the act with 
which he stands charged, was not conscious of doing anything wrong. 
If a justice of the peace, being called upon to construe a statute 
with respect to the fees coming to himself, should, exercising due 
care, form an honest judgment as to his dues, and should act upon 
such judgment, it would seem palpably unjust, and therefore incon- 
sistent with the ordinary grounds of judicial action, to hold such 
conduct criminal if it should happen that a higher tribunal should 
dissent from the view thus taken, and should decide that the stat- 
ute was not susceptible of the interpretation put upon it. I think 
t he defendant had the right in this case to prove to the lurv that th e 
moneys, wh icn it is charged he took eytorsivelyi were received bv 
h im under a mistake as to his le^l rights, a nd th ^t^ ^^ su^l ;! gy idence, 
b eing o ffered bv him, was ov erruled, the Judgment on that account 
must be reversed. "" ' "' '" 



VI. Ignorance or Mistake of Fact — Common-Law Offenses ^* 



STATE V. NASH. 

(Supreme Court of North Carolina, 1883. 88 N. C. 618.) 

Indictment for assault and battery, tried at the Fall term, 1882, of 
Richmond superior court, before Gilmer, j. ♦ ♦ * 

The defendant was put upon the stand as a witness in his own 
behalf, admitted that he fired the gun at the crowd, and proposed to 

i« JTor a dlscnssloQ of principles, see Clark on Criminal Law (3d Ed ) § 35. 
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prove that, before he fired, his child, who was sleeping near a win- 
dow in the house, through which the noise of the bells and horns 
and firing was heard and the flash of the firing seen, rose up and ran 
to the witness with blood on her face (caused, as he afterwards 
learned, but did not then know, by her running against the end of 
a table), and under the impulse of the moment, believing that she 
had been shot, he got his gun and went to the door, and, seeing 
the flash of pistols, fired, as he supposed, by the retreating crowd, 
fired his gun at and into the crowd. This evidence was objected to 
by the state and excluded by the court, and the defendant excepted. 

The court instm cfe^ tViP jtiry thaf tht^ A^i^n^^^^ tiQ/l nn^ t^hnrnm 

justification for the shooting^. Verdict of guilty; judgment; appeal 
l^y the detendant. 

Ashe, J.** The question presented by the record is, was there error 
in the refusal of the judge to receive the evidence offered by the de- 
fendant? W<> ^f<> nf ^|i#^ npi nion there was error in reiecj ^flg ffl much 
of thf^ proposed testimonv as tended t^ f||nw, on ttii> p^Ft gf th^ ^^- 

fendant. a reaSOnablf grnnnH n^ h#>1iVf fhaf fh^ fri>cpocQ^rc np/^n h\c 

p remises had fired into his hnme and wniinHi^H hk rhilH 

It may be, as testified by the prosecutor, that the band of young 
men who went to the defendant's house on the night in question only 
intended innocent amusement ; but there is one unusual and rather ex- 
traordinary feature in the transaction — that the party intending a 
mere serenade should, on such an occasion, carry guns and pistols. 
They are certainly very unusual instruments of music in the hands 
even of a calithumpian band. 

They entered the inclosure, 20 in number, and marched round the 
house, blowing horns, ringing bells, and firing guns and pistols, which 
must have greatly frightened the family and the defendant himself, 
unless he is a man of more than ordinary courage. But, whether awed 
or not by such a display of numbers and lawlessness, yielding to the 
dictates of prudence, he submitted to the humiliating indignity and 
remained within doors until his little daughter, as he proposed to 
show, ran to him with her face bleeding; and believing, as was 
natural under the circumstances, that she had been shot, he seized 
his gun and went to the door, saw the flash of firearms, shot into the 
crowd, and wounded the prosecutor. We must suppose it was all 
the work of an instant. T)\^ the HefpnHanf un^er these circumstances, 
h:^Y^ reaqnnahle groi,]nr^ \p KpIi'pva that \^\<^ Hangrhter ha^ bee n shot. 

a nd the assault upon him an^ ^^f hr^"fit "^?t mritiniii"g? ^ f h^ jia d. 
then he ought to have been acquitted 

We know this has been a much mooted question, but upon an in- 
vestigation of the authorities our conclusion is that a reasonable be- 
lief that a felony is in the act of being committed on one will excuse 

14 The statement of facte is abridged. 
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the killing of the supposed assailant, though no felony was in fact 
intended; and whatever will excuse homicide will, of course, excuse 
assault and battery. 

In State v. Scott, 26 N. C. 409, 42 Am. Dec. 148, the court says : 
"In consultation it seemed to us at one time that the case might prop- 
erly have been left to the jury, favorably to the prisoner, on the prin- 
ciple of Levet's Case, Cro. Car. 538, 1 Hale, 474, which is that if the 
prisoner had reasonable ground for believing that the deceased in- 
tended to kill him, and under that belief slew him, it would be ex- 
cusable, or, at most, only manslaughter, though in truth the deceased 
had no such design at the time." It is to be noted that Levet was 
acquitted. But the court did not give the prisoner, in Scott's Case, 
the benefit of the principle, for the reason that no such instruction 
had been asked in the court below; the court concluding that the 
prisoner would have requested the instruction, if he had acted upon 
such belief, and there were, besides, other circumstances in the case 
which prevented the application of the principle. But it is clearly 
to be deduced from the opinion of Chief Justice Ruffin, who spoke 
for the court, that in a proper case the principle might be invoked 
to excuse a defendant See, also, Patterson v. People, 46 Barb. (N. 
Y.) 627. 

The same doctrine was enunciated by Parker, J., afterwards Chief 
Justice of the Supreme Court of Massachusetts, in the famous case 
of Commonwealth v. Selfridge, Self. Trial, 100, and the principle 
is thus illustrated: "A., in the peaceful pursuit of his affairs, sees 
B. walking towards him with an outstretched arm and a pistol in 
his hand, and using violent menaces against his life as he advances. 
Having approached near enough in the same attitude. A., who has 
a dub in his hand, strikes B. over the head before or at the same 
instant the pistol is fired, and of the wound B. dies. It turned out 
that the pistol was in fact loaded with powder only, and that the real 
design of B. was only to terrify A." The judge inquired; "Will 
any reasonable man say that A. is more criminal than he would have 
been if there had been a ball in the pistol?" 2 Whar. Crim. Law, § 
1026 (g), and note; Whar. Law of Homicide, 215 et seq. 

But it may be objected that the defendant acted too rashly. Be- 
fore he resorted to the use of his gun, he should have taken the pre- 
caution to ascertain the fact whether his child had been actually shot. 
But that doctrine is inconsistent with the principle we have announced. ' 
I f the defendant had reason to believe and did believe in th^ d^^^ r. 
he had the right to act as though the _da n^er reajly ^xiste^ anri m^ 
i mminent^ Taking, then, the fact to be that the trespassers had fired 
into the defendant's house and shot his child, and the firing continued, 
there was no time for delay. The occasion required prompt action. 
The next shot might strike him or some other member of his family. 
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Under these circumstances the law would justify the defendant in 
firing upon his assailants in defense of himself and his family. 

But, as we have said, the grounds of belief must be reascmable. 
The defendant must judge, at the time, of the ground of his appre- 
hension, and he must judge at his peril ; for it is the province of the 
jury on the trial to determine the reasonable ground of his belief. 
And here the error is in the court's refusing to receive the proposed 
evidence, and submitting that question to the consideration of the 
jury. A venire de novo must be awarded. 

Smith, C. J. (dissenting). I am unable to concur with the other 
members of the court in the conclusion reached that the testimony 
of the defendant in explanation of his conduct, if admitted and be- 
lieved, would be a defense to the charge, or have any other legal 
effect than to mitigate his offense; and hence, as immaterial upon 
the issue and tending to mislead, there is no error in rejecting it. 

The facts in connection with this proposed statement are sum- 
marily as follows: A boisterous and unruly crowd, in what seems 
to have been a frolic, enter the defendant's premises in the early 
night with bells, horns, and firearms, by the noise of which as they 
pass round his dwelling himself and his family are greatly annoyed 
and their peace disturbed. As they are about to leave, his little 
frightened daughter runs up to him with blood upon her face, caused 
by her striking against a table, but which he then supposed to pro- 
ceed from a shot wound. Acting upon the impulse produced by 
this misconception, and without stopping to make inquiry as to the 
cause or extent of the inquiry [injury?], he seizes his gun, loaded with 
shot of large size, hastens to the door and out into the porch, and, see- 
ing the flash of the gun, fires into the retreating body, then near the 
outer gate, some 35 yards distant, without a word of warning or 
remonstrance, and wounds one of the number in the leg. 

This was, in my opinion, a hasty and unauthorized act in the use 
of a deadly weapon, not in defense of himself or family or premises, 
but the offspring of a spirit of retaliation for what he erroneously 
supposed to have been done, and whose error could have at once 
been corrected. If death had ensued, the circumstances would not 
have excused the homicide, and, as it was not fatal, it cannot be less 
than an assault. 

Human life is too safely guarded by law to allow it to be put in 
peril upon such provocation, and, however much it may palliate the 
defendant's impulse and the rash act in which it resulted, it cannot, 
in my opinion, excuse his use of a deadly instrument in so reckless 
a manner. 

Per Curiam. Venire dc novo. 
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VII. Same— Statutory OflFenses** 



STATE V. RIPPETH. 

(Supreme Court of Ohio, 1904. 71 OMo St. 85, 72 N. E. 298.) 

One Rippeth was cqiiy^V^^H ni Qpllmy nli^nmarparin^ i^ imitation of 
b utter, and on error the judgment of conviction w^s se\ aside in th e 

c ircuit co urt— and-th^-Atate hrings errn^- 

'file defendant in error was charged, by affidavit filed with P. A. Car- 
ver, a justice of the peace in and for Franklin township, Tuscarawas 
county, with having unlawfully sold and delivered to one Martin Cow- 
en oleomargarine to the amount of one pound, which oleomargarine 
then and there contained artificial (yellow) coloring matter, the name 
of which coloring matter was unknown to the affiant, contrary to stat- 
ute in such case made and provided, etc. On this affidavit the defend- 
ant was put upon trial to a jury of 12 men. The purchaser of the said 
oleomargarine, Martin Cowen, is an inspector in the dairy and food 
department of the state of Ohio, and it appeared upon the trial that 
on the 17th day of January, 1901, the said Martin Cowen entered the 
grocery of the defendant in error, presented his card, which contained 
his name, address, and official capacity, then and there stating to said 
defendant in error that he was a state food inspector, and that he de- 
sired to see his oleomargarine. The defendant in error took said Cow- 
en around his counter and showed him the oleomargarine, which was 
done up in pound packages. Cowen said to Rippeth, "I would like to 
have a pound of this oleomargarine for analysis," whereupon Rippeth 
said, "All right," and delivered the oleomargarine, and accepted the 
market price therefor. The same was taken to a chemist — Prof. 
Hobbs — and was analyzed by him, and proved to contain coloring mat- 
ter. At the close of the testimony offered by the state the defendant 
made a motion to the justice to direct a verdict in his behalf. The court 
overruled this motion, and, no evidence being offered by the defense, 
the case was argued by counsel, and after a charge by the court was 
submitted to the jury, who returned a verdict of guilty. Motion to set 
aside the verdict was filed by the defendant, and overruled by the jus- 
tice. A bill of exceptions was prepared, signed, and allowed, and pro- 
ceedings in error prosecuted in the court of common pleas, where the 
judgment of the justice of the peace was affirmed. On petition in error 
in the circuit court the judgment of the court of common pleas was 
reversed, and this proceeding in error is prosecuted to reverse the judg- 
es For a discussion of principles, see Clark on Criminal Law (8d Ed.) i 36. 
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ment of the circuit court and affirm the judgment of the court of com- 
mon pleas. 
Per Curiam, ^ection 420 0- 16. Bates' (<\"ti Qf t^nlfffi j*^ ^ p^^^ 

nffptiQi^ fft^ any person to '*sell r^f ^^liv^r'^ aHl^ Ali>nniaryarini> whirh 

c pntains coloring matte r. T^^^g} j«& a pn1iri> r<Y ulation. imposing a pen- 
alty irf^ ^pective of criminal intent; and it contains no exception m 
f avor of any person, nor as to lykom the rwol ^jbited article mav be 
soH nr HHivererl. nor tnr wUt ntirpnse. Thed^Jgrji 

a ted article has it m his possession for sale, and sells or delivers th e 

q^mi* at l^^g p^'f^'l ^'^ rannof gfi^i^lH Viimci^U hy fViA plM nf iprtirtranr^^ 

in regard to its character, nor by the plea that he made the sale for 
analysis, or for any other purpose. State v. Kelly, 54 Ohio St 166, 
43 N. E. 163 ; State v. Hutchinson, 56 Ohio St. 82, 46 N. E. 71. 

Judgment of the circuit court reversed, and judgment of the court of 
common pleas affirmed. 

Spsar, C. J., and Davis, Shauck, Price, and Summers, JJ., con- 
cur. Crew, J., dissents.** 



VIII. Justification — Duress*' 



RESPUBLICA V. McCARTY. 

(Supreme Ck>Tirt oi PennBylvania, 1781. 2 DaU. 86, 1 L. E3d. 900.) 

bv joining the armi^ <^ gf \]]^ ^ y^ng ni riro^^ l^fj^^^" * ♦ ♦ 

McKean, C J.** The crime imputed to the defendant by the in- 
dictment is that of levying war, by joining the armies of the king of 
Great Britain. Enlisting, or procuring any person to be enlisted, in 
the service of the enemy, is clearly an act of treason. By the defend* 
ant's own confession it appears that he actually enlisted in a corps be- 
longing to the enemy ; bjititjjso appears that he 1^4 P^^^^P"^1y N***" 
t aken prisoner by them qi^c| pnnfinpH ^i W^^^^^^gtftP He remained, 
however, with the British troops for 10 or 11 months, during which 
he might easily have accomplished his escape ; and it must be retnem- 
hliFffl ^^'^t•J ITLtb.^^^ of t he | aw. n othing will excuse the ^qX Qjt joinrng 
anenemy but the fear of immgdiaie-dfiath: — ^not the fear of any infe- 
nor personal Injury, nor the apprehension of any outrage upon prop- 



16 The dissenting opinion of Crew, J., is omitted. 

IT Tw a diBcassion of principles, see Clark on Criminal Law (3d Bd.) i 39. 

i* Part of this case is omitted. 
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crty. But, had the defendant enlisted merely from the fear of fam- 
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rg n 



a period . * 
let — ^Not guilty. 



naant eniisteg merely irom me lear oi lam - 
p. intp^tton to make his escape, the fear could 



or could his intention remam unexecufeH 



RIGGS v. STATE. 

(Supreme Court of Tennessee, 1868. 8 Ck>ld. 85, 91 Am. Dec. 272.) 



The plaintiff in error 
murder m tne seco: 



t^rm 




1866. si 



fiosQam^nt 



i p the penitentiary, from which he appealed. Judge James P. Swan, 
presiding. •• , 

Shackklford, J.,^* delivered the opinion of the court. 

The plaintiff in error was indicted in the circuit court of Jefferson 
county for the killing of Capt. Thomhill. A change of venue was had 
to the county of Grainger. At August term, 1866, of the circuit court 
of Grainger county, h^ was convicted bv a iurv. of murder in the sec- 
o ne^ decree, and sentenced to 15 years* imprisonment in the penite n- 

tiaok 
A new trial was moved for, which was overruled, and an appeal 

taken to this court. 

The court, among other things not excepted to, charged the jury 
in substance as follows : ''A soldier in the service of the United States 
is bound to obey all lawful orders of his superior officers, or officers 
over him, and all he may do in obeying such lawful orders constitutes 
no offense as to him. But an order, illegal in itself and not justified 
by the rules and usages of war, or in its substance being clearly ille- 
gal, so that a man of ordinary sense and understanding would know, 
as soon as he heard the order read or given, that such order was illegal, 
would afford a private no protection for a crime committed under such 
order, provided the act with which he may be charged has all the in- 
gredients in it which may be necessary to constitute the same a crime 
in law. AttBLQ rder given by an offi cer to his oriv^tgi whJrh ^Oft*^ ^^^ 
expresslv and rjgffrly '^^^'^ ^" jf^ ffl^ e. or in th t^ ^\\^ thrrrof p its 9W1? 
illegali ty, the soldier would b^ frr""^ ^^ nUt^y^ ^x\^ cnrl^ Qnlfr WOUll^ 
be & p rStection to him. Wo person in the military service has any right 
to UfHmit a crime in law, contrary to the rules and usages of war, and 
outside of the purposes thereof ; and the officers are all amenable for 
all crimes thus committed, and the jpnvates likewise ar£i axi^wecablejo 
t he law for crimes comm itted i n obe ying all prcjers-illggsil Qn.tlidx iaqg 

suDsiance, wKen such iflegality appears at once to a com- 



i* Part of the opinion is omitted. 
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men mind, on hearing them read or ^ven. " We think there is no 
error m tnis charge. 

^t '**" '' ^fll-?^^^^*' d principle a soldier is not bound to obey an illef fal 
prder^ Tf he dnptf ^. and rnmmits an otfense, it is no justification ^p him T 
_ to be proceeded against and punished . This principle 

was settled in the Supreme i;ourt of the United States in the case of 
Mitchell V. Harmony, 13 How. 129, 14 L. Ed. 75, in which it was held 
a military officer cannot rely on an apparently unlawful order of his 
superior as a justification. 

The same principle was recognized and setded in the Court of 
King's Bench, reported in 1 Cowp. 180. In this case a captain in the 
English navy, by orders of the British admiral, pulled down the houses 
of some suttlers on the coast of Novo Scotia, who were supplying the 
sailors with spirituous liquors, and the health of the sailors was there- 
by much injured. The motive was a laudable one, and done for the 
public service. The courts say it was an invasion of the rights of pri- 
vate property without the authority of law, and the officer who exe- 
cuted the order was held liable. This being the rule in civil causes, 
the principle would be more strictly applied in criminal ones. No or- 
der, if any was given, could justify the killing of Capt. Thomhill, and 
the parties who did the act are amenable to the criminal law. There 
being no error in the charge of the court, the question arises : Do the 
facts in the record sustain the verdict of the jury ? And under the rul- 
ings of this court it is made our duty in criminal causes to examine 
the proof and see if it warrants the conviction. * * * 

The proof does not satisfy us the prisoner aided or abetted in the 
unlawful act of killing. A private soldier, when detailed by his su- 
perior officer, has no discretion. By the rules of war he is bound to 
obey the orders of those in command. ,When he ente rs t he service, 

unconditional submission to the lawful nrrlprg nf ViU QnpprTnr f\f¥irf^r^ 

i a a dutyT rhpose^iipon himj)y his oath and the articles of ^"v^r. The 
principle ol law,'^when men are assembled for an illegal purpose, and 
the commission of an offense by any one of the party is the act of the 
whole," is not applicable to this case. Xh g, pla intiff in err or being a 
priv ate^ s ol dier, being detailed, y^^s bound to obejr the law ful of'der . 
TEe going to RicKard'Thomhiirs without a knowledge of the purpose 
for which the force was detailed was not an illegal act; he had no 
right to inquire of the officer the object and purpose of the detail, or 
what he had in view ; and, if he was present, unless he participated in 
the killing by firing, or aided and abetted in the act of killing, he would 
not be criminally responsible. It is stated as a principle of law, in 1 
Hale, Pleas of the Crown, 444, and which we recognize and approve : 
"Although if many come upon an unlawful design, and one of the com- 
pany kill the adverse party in pursuance of that design, all are princi- 
pals, yet if many be together upon a lawful account, and one of the 
company kill another of an adverse party, without any particular abet- 
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'ment of the rest to this fact of homicide, they are not all guilty that 
are of the company, but only those that gave the stroke, or actually 
abetted them to do it." We forbear to comment further upon the tes*- 
timony, as the case will undergo another investigation before a jury. 
We are not satisfied, from the proofs in this record, with the verdict 
of the jury. 
The judgment will be reversed, and a new trial awarded. 



IX. Justification — ^Coercion — ^Married Women'* 



REX v. HUGHES. 

(Lancaster Sp. Assizes, 1813. 2 Lew. 229.) 
Martha Hughes, the wife of Patrick Hughes^ was i^(i| i^tfif1 ^^^ ^^^•g'- 

James Piatt proved that he went to the shop of the prisoner's hus- 
band, in consequence of a conversation which he had had some time 
before with the husband. The husband was not present. The pris- 
oner beckoned him to go into an inner room, into which she fol- 
lowed him, when he told her what her husband had said to him. 
They then agpreed about the business, and the witness bought of the 
prisoner three £2 notes at £1 4s. each. 

The witness paid her four £1 notes and was to receive 8s. in change. 
When he was putting the notes into his pocketbook, and before he 
received the change, the husband put his head into the room and 
looked in, but did not come in or interfere in the business, further 
than by saying, "Get on with you !" When the witness and the pris- 
oner returned into the shop, the husband was there and the pris- 
oner gave him the change, and both the prisoner and the husband 
cautioned him to be careful. 

j ected that they cjlearlv ^stabljjf^hgf^ ftlflt tihS riPtrfl lir^f*- the fOfrrinp 
ot liyr Hlisbanci. Supposing both husband and wife on their trial, 
tms evidence would be sufficient to convict him; and he submitted 
that, if so, she must in this case be acquitted. He cited 2 East's 
P. C. 259: " If a wif ^ ]\f^ fT^^V Vt ^^^^"y ^'^ JlQ'TfP Sin Y wjt^i her hus- 
band, both ^f thet|;^ piay be in dicted : ^nd if the husband be convicte^, 

.acftuiUfid." i Hale, 46;" Kelynge, 37 : " ^'But if the 
acquitted, and it appear that the felony were by her own 

so For a discussion of principles, see Clark on Criminal l4iw (8d Ed.) { 40. 
MnOEix CAS.CB.L.- 
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voluntary act (by which must be understood that her husband, if 
present, had no knowledge of or participation in the fact), she may, 
upon the same indictment, be convicted, for the charge is joint and 
several." The acquittal or conviction, therefore, of the husband, reg- 
ulates that of the wife. Here the husband might have been convicted. 

Thompson, B. (stopping Park and Rain). I am very clear as to 
the law on this point. 

T he law, out of tenderness to the wife, if a felony bf (^(jmmj^eA 
i n^ the presence of the husband, raises a presumption prima fac ie, 
an d prima facie only (as is si:png-iv lai(^ 4?^" ^^ trord Jdale^l T liat 
i t was done un der his coe rcion. ^Mt jt ^*^ Q^griinff^iy n^r,^<^<^ firv || jat 
t hy hushanc} siiouTd be acfuaTIy pre s ent and ^^ff jjfl g a part in the 
t ransactio n. 

Qfit S i ^ ^^ entirel y tfie art pi the wife. It is, indeed, in consequence 
of a communication previously with the husband that the witness ap- 
plies to the wife; but she is ready to deal, and has on her person 
the articles which she delivers to the witness. 

The re was a putting off b efore the husband came; and it was 
sufficient if, before that time7 she did that which was necessary to 

complete the crime. Th#> mprrinn rj^u^t hp at fht^ fitnp ^f the act 

done, and then t h e law ^ out of _tendgjcag§Si re fers it. prima facie^'^ to 
h is coercion; but, wl^en.j t has bee^ CQropl^<^^4_ jp h is absen9e, no 
sifhseq y^t l^ ^ ^^ fajs (although it migr|if j^pf^f^j^y mp^cejii m an a c- 
cessory to the felony of his wife) can be referred to what was done' 
in his ahsanfic 

Objection overruled 



J 



^^r 



\ X. Justification — Necessity**^ 



UNITED STATES v. ASHTON, 

(Circuit Court of the Unieed States, 1834. 2 Sumn. IB Fed. Cas. No. 14,470.) 

IndictnifiaLagainst J:he defendants for an endeavor to commit a.. 
revolt on board the ship Merrimack, of Boston^ on the high seas. 
Plea, not guilty. 

At the trial it appeared that the ship sailed from Boston on Sat- 
urday, 23d of August, 1834, on a voyage to Rio Janeiro, under the 
command of Capt. Eldridge. She was then in a leaky condition, and 
some efforts had been made by the captain to conceal the extent of 
the leakage from the crew at the time of their shipment and coming 

31 For a discussion of principles, see Clark on Criminal Law (3d Ed.) { 41. 
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on board. The ship was 29 years old. The crew, on discovering the 
leak in going out of port, expressed a wish to the captain to return 
and have repairs made. The captain declined, but said if the leak in- 
creased he would return. On Wednesday, the 27th of August, the 
vessel encountered a gale and strained very much; and the crew 
were up all the night pumping, and were much exhausted. The gale 
still continued, with every appearance of a continuance. The crew 
then conversed together, and went to the captain and requested him 
to return to Boston to repair, and expressed a firm belief that the 
ship was unseaworthy and that they were all in imminent danger of 
their lives. The captain declined, but proposed that they should keep 
on, and, if necessary, he would stop at the Western Islands for re- 
pairs. The crew insisted that he ought to return back to Boston, 
and that the hazard of proceeding on the voyage was imminent ; and 
then, finding that the captain persisted in going on the voyage, de- 
claring that he thought the vessel seaworthy, they refused to do 
duty any further, and seceded, and remained below several hours, 
during which time the gale increased, and the ship was in great 
danger. The captain, at length, in order to induce the crew to re- 
turn to duty, agreed to return to Boston ; and accordingly he wore 
ship and returned to Boston, where he arrived on the ninth day after 
her departure. The crew at all other times during the voyage and 
in all other respects conducted themselves unexceptionably. * * * 
Story, Circuit Judge.** I do not think that the act for the govern- 
ment and regulation of seamen in the merchants' service (Act July 20, 
1790, c. 29, 1 Stat. 131) has any bearing on the present case. The 
third section of that act merely provides for the case where the mate 
and a majority of the crew of a vessel bound on a foreign voyage, 
after the voyage is begun and before the vessel shall have left the land, 
shall discover the vessel to be too leaky or otherwise unfit to proceed 
on the voyage, and under such circumstances it makes it the duty 
of the master to return to port. It does not in the slightest manner 
trench upon the general rights and duties of the seamen under the 
maritime law, but merely imposes an absolute duty on the master in 
the case specified. All other cases and circumstances remain, there- 
fore, as they were before, to be governed by the general principles 
of law. In the present case the combination to resist the authority 
of the master is clearly established, and unless the seamen were, by 
the circumstances, justified in compelling th? master to return home, 
the offense charged in the indictment is fully made out; and the 
onus is on the seamen to establish the justification. If the ship wJ^s 
at the time clearly ^seawo rthy and fit J[fir.JJafe-yi)yagej_whethjy: tbe 
seamen acted by fraud , or by mistake, or upon a fair, but false^judg^r 
ment of the facts, i t seems to me the offense was committed. If, 

*s Tlie statement of facts is abridged. 
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on the o^her hand, the ship w as at the time cl early unseaworthv and 
unfit for the vovage. they were fully justifie d if\ inRJQting i^pyr\ ^<*r 
relurn home^ and were guilty of no offense. The law deems the 
liyes of all persons t'ar more yaluable than any property, and will 
not permit a master, under color of his acknowledged authority on 
board of the ship, from rashness, or passion, or ignorance, to hazard 
the liyes of the crew in a crazy ship, or compel them to encounter 
risks and perform duties which are so imminent and oyerwhelming 
that they can escape only by the most extraordinary chances, and, 
as it were, by miraculous exertions. If he should order them into 
a boat on the ocean, at a time when they could scarcely fail of being 
swamped or foundered, they would not be bound to obey. His conv- 
mands, to be entitled to o hpHipnre. must, under the < ^irriiTr|tjtanrpf;. 
be reasonabl e. T he proposition cannot for a moment be maintaine d 
t hat the crew are bound to proceed on the voyage in an unseaworthv 
and.rot ten ship, at the imminent hazard of th eir lives, mere ly becaus e 



t he master and otticers choose isTtTieiu: ras hness of judgmen] 
cee<_ 

*Tt is true that in all cases of doubt the judgment of the master and 
officers ought to have great weight, and from their superior intelli- 
gence, ability, and skill it may be relied on with far more confidence 
than that of the crew. They are embarked in the same common 
enterprise and risks, and it cannot be ordinarily presumed that they 
will hazard their own lives in a vehicle which is really unfit for the 
voyage. Still, if the case does occur, if they will insist on proceeding, 
no matter at what hazard to life, and the ship is unseaworthy, I 
am clear that the crew have a right to resist, and to refuse obedience. 
It is a case of justifiable self-defense against an undue exercise of 
power. Neither of these cases is of any real difficulty. But the case 
of difficulty is this : Suppose the ship to be in that state in which the 
presumption of apparent unseaworthiness really arises, and the crew 
bona fide act upon that presumption, and the jury should be of 
opinion that they acted justifiably upon that presumption at the time ; 
and suppose upon the trial it should turn out (as in the present case 
it may) that there is real doubt whether the ship be seaworthy or not, 
or upon the evidence the case is nearly balanced in the conflict of 
credible, as well as competent, testimony, and the jury should on the 
whole deem the preponderance of evidence just enough to turn the 
scale in favor of seaworthiness, but not to place it entirely beyond 
doubt; I ask whether, under such circumstances, the crew ought 
to be convicted of the offense charged, having acted upon their best 
judgment fairly, and in a case where respectable, intelligent, and im- 
partial witnesses should assert that they should have done the same, 
and where even the jury themselves might adopt the same opinion, 
although there might be an error in the fact of seaworthiness, as 
established at the trial? I have ^reat^difficulty in coming to the con- 
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elusion that un der si 
offense charered 



stances the crew were g-uiltv of th e 



I am aware of the dangers of not upholding with a steady hand the 
authority of the master ; but I am not the less aware of the necessity 



of having a just and tender regard for life. §eamen, when th^ 
tract for a voyage^ do not contract to hazaH i;>^^it- iivf>Q apaTngt all 
penis which the master may choose thev shall encounter, y hev con- 
tract only to do their duty and meet the ordinary perils, and to obey 
reasonable orders. The relation between master and seaman is cre- 
ated by the contract ; but that relation, when created, is governed by 
the gejieral principles of law. Unlimited submiss inn Hhpq ^^| helnnp^ 
to that relatio n, I have great repugnance to creating constructive 
offenses, and especially where there is perfect integrity of intention. 
I am aware that in some cases crimes may be committed independ- 
ently of any supposed intention to do wrong. But in most cases, 
and I think in a case of this nature, the intention and the act must 
both concur to constitute an offense. There are cases even nf the 
highest crimes, as of homicide^ where an honest and innocent mistak e 
i n killings another, under circum stanc es of a reasonable presumptio n, 
fyn^Vi a mi-cfal^^n nn ^, that tne p arly killed iptet^d^d tn\ifl the ntf^f;|- 
r'^rtr, whtn \h% InttPf ^^'i^^ ^^ ^^^^^^^^^ Yr hi" 

have had this subject a good deal in my thoughts during the 
progress of this trial (and the point is certainly a new one) ; ^and 
the strong inclination of my opinion at present is, subject to b e c hang - 
ed by any aYg^nnnent hereafter urged, t hat the detendantS-QlIkh t not 
to be found guilty, if_ they acted bona fide upon reasonable jgrouiids 
of belief, that the sh ip was unseaw orthy , and if the j ury, from all 
f^ ^r^^n^Qtanre s, ai^^ flOUbtful wh'jt^er the ghijjj.was seaworthy^ or 
e ven in a measuring cast should incl ine AQ..hgli^.YC the ^W-Sfiaworthj. 
If she was clearly seaworthy beyond reasonable doubt, then the de- 
fendants ought to be convicted, for the facts of the combination and 
resistance are admitted. 

Mem. — Upon these suggestions of the court, the district attorney 
said that his own opinion coincided with that of the court, and that 
he would enter a nolle prosequi, but he had thought it his duty to 
bring the case before the court; and the court said that the case 
was very properly brought before it for decision. 
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PARTIES CONCERNED IN THE COMMISSION OF 

CRIMES 

I. Principals in the First Degree ^ 



REGINA V. MANLEY. 

(Somerset Lent Assices, 1844. 1 Cox, C. C. 104.) 

Indictment for larceny 

The facts, as proved by the prosecution, were that the prisoner was 
an apprentice of the prosecutor; that he had induced the son^oLibfr 
prosecutor, a child nf tVi<* ag<> qf mng yparq^ to take money from hi s 
t 'atber^ s tiTT. anSf give to him . On cross-examination, it further appear- 
ed that the chud had done the like for other boys. 

Cox, for the prison er, submitte d th at the evidence did nQL-SliaUiP 
the mdlClmen t The pri soner was charged with stealing money as 
j)nncipal. T^he evidence sKowed him to UTeither an accessory or a 
receiver. If_ an offense be co mmittedjjirough th^ medium of an in - 
noce nt agent, the empl oy er^th'ougli_p .bs| ^ W.hggJL^^ ^^ was do ne^is 
Mswerable as a principal. R. v. Giles, 1 Moody, C. C. 166; Reg. v. 
Micfiael", 2 Moody, C. C. 120, 9 Car. & P. 356. But if the instraogpt 
Ijg aware of the cgnsequences of his act, he is the principal in t he firs t 
degree; and the employer, TT'heT)e absent wFen the act is Qcmunittfidi 
is anTaccessory beToreThe Tact. R. v. Stewart, R. & R. 363. In.this 
case the "evidence had shown beyond doubt that the child was^f ^e 
age of discretion and fully aware of the consequences of his act. 

WiGHTMAN, J. What do you mean by an innocent agent, if this 
child be not one? 

Cox : An agent who, from age, defect of tmderstanding, ignorance 
of the fact, or other cause, cannot be particeps criminis. 

WiGHTMAN, J. But though an act done through the medium of 
an innocent agent makes the prisoner a principal, how do you show 
that he is not a principal, where the act is done through the medium 
of a responsible agent? 

Cox : ^ecaoise, it the. agent be responsible, he becomes principal; 
and to constitute a principal he must be the actor or actual perpetrator 
of the fact, or cognizant of the crime, and near enough to render as- 
sistance. Though there be a previous concerted plan, those not pres- 
ent or near enough to aid at the time when the offense is committed 

1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) { 46. 
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are not principals, but accessories before the act See cases cited Arch. 
(9th Ed.) p. 4. 

WiGHTMAN, J. Jt is a ques tion f o r the jury, if the child was an 
innocent age nt. 

WiGHTMAN, J. (to the jury). Apart from the consideration of the 
guilt or innocence of the prisoner generally, if you believe the story 
told by the child, vou will have to determine w t]y.t|]P|- \]\^ rhil^ was 
an innocent agent in this transaction — ^that is, whether he knew that 
he was doing wrong, or was acting altogether unconsciously of guilt, 
and entirely at the dictation of the prisoner; for^ if yo" shoulc^ be 
of opinion that he was not ^ innocent agent, yo^ ca n"n| ^ry^ ^^|g 
p risoner ^Utv as a prm cipal under this in di ct ment. 
'Verdict — Not guilty. 



IL Principals in the Second Degree ' 



THORNTON v. STATE. 

(Supreme Court of Georgia, 1903. 119 6a. 437, 46 S. E. 640.) 

Fish, P, j,« * * * If Thorn to n had given h is pistol to^^^ mos. 
with instr uctions or a dvice to Icill ^Sam*T?ordQn with it, and Amos had 
d one so when Thornton was present^a n d not hing more had appeared, 
t hen ThorTitoir*w oulcl liave oeen guilty as prmcipal in the second 
degree. The evidenccT foFThe state shows, however, that when Thorn- 
ton loaned his pistol to Amos he told, or advised, him to kill Gordon 
with it, if he should again rob Amos at cards. ^i& .^dyic^ or in- 
struction to kill Gordon was, therefore, conditional, or dependent 
njrm |[ip ^yf.pf t'^^f (rnrf^ntlidl^"^^ again rob Amos at' cards. Even 
granting that there was enough in the evidence to authorize the jury 
to infer that Amos and Gordon had, subsequently to the loan of the 
pistol, engaged in playing cards, we think there is nothiqg in the evi- 
dence from whirh the jyry could fairly infer that GnfHnn haH gobbed 

\mo s^n^such a g^e^ q r that the Icflling was in consequence of such 
rqhh g^v ^ Of course, we do not use the words "robbed" and "rob- 
bery" here in their limited legal sense, but as including cheating in 
a game of cards played for money. The^ evidence shows that Amos 
QtateH ff\ Gordon t hat he o wed him a dime. This Gordon denied, but 
paid it, saying at the time that he would make some of them shoot 

limj whereupon Amos immediately shot and killed him. 

s For a discosslon of principles, see Clark on Criminal Law (3d Ed.) { 47. 
t Part of the opinion is omitted* 
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'rnrr^ th^se facte wy do not think it can be successfully contended 
1- ^^ ttifi pviden(;g shows that, at the time of the homic i de^ ther^ y^ 

^^thfi mJn^ of Ttinrntnn fh<* gam<^ rriminal intent and feloijioua^dfi" 

Qiprp that was in the mind o^ /\mn5;. The common mtent and purpose 
in the minds of both, at the time that Thornton furnished Amos with 
the pistol, was that Amos should kill Gordon if the latter should again 
rob him at cards. There is nothing in the evidence to show„ or 

t (f ^uthorizg the jury in fin dinjr^ |hat Thnmton evp^r \\ :^d any ot jjfr 

criminal inten t. If Amos, after procuring the pistol from Thornton, 
had casually met Gordon and immediately shot him, without any prov- 
ocation whatever, certainly Thornton would not have been guilty of 
murder as a principal in the second degree, although he had been 
present on the occasion of the homicide, if he did nothing then to aid 
or abet the commission of the crime. It follows from what we have 
said that the court should have p^rant^ f^ a new \r\^ly upon the ground 
that there was no evidence to support the verdict. 

Judgment reversed. All the Justices concur, except Simmons, C. 
J., absent. 



MERCERSMITH v. STATE. 

(Court of Appeals of Texas, 1880. 8 Tex. App. 211.) 



White, P. J.* In our opinion this ^^^^^*) ^W^ ^^ ^^'^firgfi'ili ^f^^"ilP 
the court failed to submit the law applicaple to the vit al iss ues neces- 
sarily ra ised by the evidence elicit ed on the trj^aL Substantially stat- 

inTne 



ed, the facts in brief areThat "She" George Purtell and the defendant 
were found by deceased inside his house sometime about 11 o'clock 
at night. Deceased and his wife and stepdaughter were returning 
from prayer meeting, when, near his house, they heard the cries 
and screams of the three children, who had been left at home during 
their absence. Deceased ^^urrif^r) nn to see what the matter was, wljgp, 
Stepping i nside his door, he was im medjiately fired .upqn by Pu rtell. 
After tiie second snot, deceased lied, and Purtell pursued him mto 
the yard and fired a third shot, or fourth, according to some of the 
witnesses, which penetrated about the knee joint, severing the femoral 
artery, and from which wound he died some 14 days afterwards. 

At the time of the shooting this appellant was lying upon a pallet 
upon which the three children slept, and had the eldest, a young 
girl between 10 and 12 years of age, in his arms, with her clothes up, 
and, as she says, was choking her. She and the other children were 
crying and hallooing. The door of the house had been broken down 
and torn from its hinges by Purtell and defendant when they effected 
their entrance into the house, and immediately after the entry defend- 

« The statement of facts is omitted* 
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ant laid down upon the pallet with the children, whilst Purtell remain- 
ed standing near the doorway. But a very few seconds could have 
elapsed from their entry until the appearance of Henderson, the de- 
ceased, and the shooting as above detailed. There was evidence tend- 
ing to show that these parties had been at the house before to see 
the girls (the one defendant had in his arms when discovered, and 
the stepdaughter who had gone to prayer meeting); the intimation 
being clear that their object on these previous visits was carnal in- 
tercourse. Whether such carnal intercourse had taken place previous- 
ly is not made manifest. C ^theY evidence tendyd to show that this 
defendant was quite drunk: bul ; after the sknonny hp ^nt up ap?^ 
joined t^urtell, when they both mounted their horses and went off to- 
rether^ 

£jjjg2,gJy3[2jjjLJi3tJH;gJlJg5j3gi^^ 
ol the principles of law relativ e to murd er of the first and second 
d egrees^ the cyurt lunner mstnic ted the jur^ fully with regard to 
the gene ral pnnciple^^na^^ as e nunciated m the Lode with regard - 
to joint ol^pHnS STolienaer^^n^ in a common purpose and 

'ar^iaterT bv a rr>mm/.n ^^ciprt. it. fh^ pf(-nmp1J«;hment ft( ^n UnlaW- 

fiil pipf onA fliPir |-py|iDrQcal liability ^gr t^^ ^"^^^ ^ rarh ftfhrt- Pen. 
CTnHe 1R7Q. arte;. 74-7fi 7R T}i^^^ ^^^ fl^^T^ failed to draw the dis- 



tinction which the law makes betw een cas^g ^| gp^^inatinn jand con - 

ila 



spiracy todoanunlawf ul act and t he liability of one and all for tne 
acts ^ n3[ deeds of all when ttie common purpose might be to do an act 
no t in itseli uniawtui, an d m the exe cution of whicti on e of the par - 
ties e ngaged committed, a felonv. 
/"In the case at bar there would be a marked distinction as to the 

/liability of the parties when tested by what was the common pur- 

/ pose which united them together at the time Purtell alone engaged 

Y in the shooting which resulted in the homicide. 

^ If the common purpose w as to cpmmit an unlawful act— as^, ipjr iil' 
stance, burglary— which w ould be evidenced \>y^ the fact th at t hey 
broke down the door ana lorciBIy entered the house at night, or that 
they broke down the door and forcibly entered the house to commit 
rape (Pen. Code 1879, art. 704), then, manifestly, the original purpose 
and rnipmnn ^^gifpi hpinpr fn commit a felony^ a ny act d one by either 
one of the p ^ r tjp^ whilst enfya^red in the unlawful act would 6e 
im puted and attach it^ cri niinalitv to the other, and make each liable 
jointly for whatever either may have done in the general purview 
of the common design during the execution of the original unlawful 
enterprise. But if the common un dertaking was in itself not, un- 
lawful — a S| for in sta nce, if the parti es e ntere3'"th e Roq^e^ t^Ut ^'^^ .the 
nnt ^fft^nd fp for"^^*- ^"^g^^^-y or.apy.otW^felpnj siX up^ 
ac tj> but the|f g^ i ^ fit W ftg^.?^^"^ ^^ h3Lye. carnal intercourse 
:irls, with whom they ha d before ha j stich intercourse, and 
le defendant was in the act of accomplishing this object his 





^^ 



fuT 
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comp anioiu. PucteU* without ^js knowledge or cons ent, shot andJyUgd 

Henderson — ^in such event, even tliougn the shooting mifi;ht have 

>een done to enab lfi^bpth to evade discovery and effect th eir e scape 

Tom the house, the defcndsuit w ould not T)e^ li able for the ho miciae. 

It is the lawfulness or criminality of the purpose ^nJ^common 
design which gives scope and character to acts committed in con- 
nection with its perpetration. To cQnstj |;]|j prinripaU jj] an offynsCp ^ 
t he purpose must be unlawful. ' ^For if the origina l intention was C/ 
liLwf ul and_ prosecuted by lawfu l means, and opposition is made ^y ^^^j^t 
Otb^^Si a^d J jne of the opgosing party Is killed in the strujg gle. m ^^^ 
tl)at r^^fie thi> pprsnn actually KHlmgmayTe^^ of niurder or m^- 
jlaugliter^as circumstances may Vaiiy tne case^, but tfie other pergQQs 
^ho a re^r esent, and who^do not actually ^aid ^d afefit^ a re not guilty 
as princip als:' "for they assembled for another purpose, which was 
lawful, and consequently the guilt of the person actually killing can- 
not by any fiction of law be carried against them beyond their original 
intention." Fost. 354; 2 Hawk. P. C. c 29, § 9; 2 Archb. Cr. Pr. 
& PI. (6th Ed.) 251-257, and note. 

But Mr. Wharton says: "It should be observed, however, that, 
while the parties are responsible for collateral acts growing out of 
the general design, they are not for independent acts growing out 
of the particular malice of individuals. Thus, if one of the party of 
his own head turn aside to commit a felony foreign to the original 
design, his companions do not participate in his g^ilt." Whart. on 
Hom. § 202. Ye, t^ "wh^ r^ pr^n pe^«^nns grg qut .for the. cftauBBn 
purpose of robbing a t hird per so n, and one oF th em^ iq pu rsuit of such 
common purpose, kill such third person under such circumst ances 
as to make" It murder in him' who does the act, then it is murd er in 
tl ^Qthe r.^ ' Id. § 338;"Ruloff v. People, 45 N. Y. 213; Green v. 
State, 13 Mo. 382; 1 Bishop's Cr. Law (4th Ed.) § 435; Hanna 
v. People, 86 111. 243. 

Nor is it necessary that the common guilty purpose of resisting 
to the death any person who should endeavor to apprehend them 
must have been formed when the parties went out with the common 
design of committing the unlawful act, to render all principals in a 
murder by one of them perpetrated whilst making such resistance. 
Ruloff V. People, 45 N. Y. 213; State v. Nash, 7 Iowa, 350; Moody 
V. State, 6 Cold. (Tenn.) 299. 

In the case of People v. Knapp, 26 Mich. 112, it was held "that 
wheri?. parties combine to commit an offense, and a homicide is com^ 
jnitted by part of them in apt, attempt to escape, one who did not 
c onseh T' anf was "riot "privv in fact to the Homicide cannot be held 
cesBflflsible by r^ogru^Qf tb** original ^^^rnhinafi'/^n Thcre can be no 
responsibility against one who is not himself engaged in the acts 
of his associates, unless it is within the scope of the combination to 
which he was a party, and thus authorized as his joint act'' 
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It is unnecessary that we should discuss the other questions in 
the case. 

The judgment of the court below will be reverse d, in order that 
upon another trial'TBe'^SWt Ihay submit the principles of law ap- 
plicable to the issues as we have presented them in the foregoing 
opinion. 

Reversed and remanded 



STATE V. ALLEN. 

(Supreme Court of Errors of Connecticut, 1879. 47 Conn. 121.) 
[dictment for mnr^gr jn f]]^ f^i^ppnnr Cnurt fnr H^^rtfnrrl rnnnty 

*he prisoner was indicted with Harry Hamlin and John H. Davis 
for the murder of Welles Shipman, a watchman at the state prison ; 
the murder having been committed in an attempt of the defendant 
and Hamlin, who were convicts, to escape from the prison. Jhe 
i urv found fn yfrflJ^^ ^^ "'"^flff ^" ^he. firsf rl^prPA The defendant 
thereupon moved for a new trial for error in the rulings and charge 
of the court, and also filed a motion in error. 

Beardslky, j.b * * * The motion for a new trial shows that 
upon the trial it was claimed by the state that the accused and one Hen- 
ry Hamlin, both of whom were lawfully confined in the state prison, 
conspired to escape from such confinement, and to use all means which 
might become necessary to effect such escape, even to the taking of 
the life of any one who might oppose them, should it become neces- 
sary to do so in order to overcome such opposition; that in pursu- 
ance of such combination they provided themselves with two loaded 
revolver pistols, one a seven-shooter, and the other a four-shooter, 
and with handcuffs and a gag, and on the evening of September 1, 
1877, escaped from their cells and secreted themselves in the hall of 
the prison, where they were discovered by Welles Shipman, an armed 
night watchnian of the prison, i)nH tha^ ^[ipr#>iipnri {jj^^y ^^^^ ^^^^ a.^ 
Shipman , who was wounded by one of the shots, and died from such 
woimJrbn the next day; and that after Shipman was wounded he 
ran towards the alarm bell, pursued by the accuse d and Hamlin, who 
overtook him, when he sank insensible upon the corridor, and was 
then handcuffed and gagged by them; that Allen then went to his 
cell about ISO feet distant, leaving Hamlin with Shipman, where he 
was discovered and fired at by the guard of the prison; and that 
thereupon Hamlin went to the cell of Allen, and that both then broke 
into the attic and were taken the next morning. The state claimed 
that Shipman was shot before he was handcuffed. 

It was claimed bv the defense that, if there was any conspiracy 

i Xtie statement of facts is abridged and part of the opinion is omitted. 
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Qr/^ttcAH ^yi^ •p'amUTi it was merely to bribe an offi cer 
of the Dris6n to permit them ty escape - ^t\^ tlia^ whatevef wij done 
a fter Shipman discovered the accused and Hamlin was not h 
Riigpre nf any pl an or consoiracv. and that imme diately af ter 
man was handcuffed and ^gged Allen abandoned t he enterprise an d 
went to his c ell^ and, .that Snipman was aft£rward&.]s]i Qt by Haml in 

The court charged the jury as follows: "If the jury shall find that 
Hamlin and Allen, at some time previous to the homicide, made up 
their minds in concert to break the state prison and escape therefrom 
at all hazafd, and knowing that the enterprise would be a dangerous 
one and expose them to be killed by the armed night watchman of 
the prison, should they be discovered in making the attempt, willfully, 
deliberately, and premeditatedly determined to arm themselves with 
deadly weapons, and kill whatever watchman should oppose them in 
their attempt, and if the jury should further find that in pursuance 
of such design they armed themselves with loaded revolvers to carry 
their original purpose into execution, and while engaged in efforts to 
escape from the prison were discovered by the watchman, Shipman 
the deceased, and in the scuffle which ensued he was willfully killed 
by Hamlin or Allen while they were acting in concert and in pursu- 
ance of their original purpose so to do in just such an emergency as 
they now found themselves in, then Hamlin and Allen are |^|^ piiiltv 
of murder in the first degree. And in the opinion of the court Allen 
would be guilty of murder in the first degree, if, in the state of things 
just described, he in fact abandoned, just before the fatal shot was 
fired by Hamlin, all further attempt to escape from the prison, and 
the infliction of further violence upon the person of Shipman, with- 
out informing Hamlin by word or deed that he had so done, and Ham- 
lin, ignorant of the fact, shortly after fired the fatal shot in pursu- 
ance of and in accordance with the purpose of the parties down to 
the time of the abandonment." 

We do not think that^ thg objection made by the defenSfiL-tsJhis 
part of tl ie charge is well founded. Urider^su cH circumstances^-AL 
len's S Qicalled abandonment would be but an operation jif_thfi-jnuul 
— -a <jf>crp-t chisinge of purpose. Doing no th ing bv word or d^^^ \t^ in« 

^2I5Vl}lL£2'i?.9.5?Pi^^*^^ ^^ such change, of i)ui:pose, the.reasonalikjn- 
f erence would b e that he did aatJxitejid to inform him of .itj^^and 
thus he would be' Intentionally encouraging and stimulating him to 
the commission of the homicide by his supposed co-operation with 
him. Such intent not to inform Hamlin of his change of purpose 
would, under the circumstanced, be decisive of his guilt 

But the charge proceeds : "In other words, if during the fatal en- 
counter with deadly weapons, in the state of things just described, 
Allen suddenly abandoned Hamlin, abandoned the enterprise, and 
w.ent to his cell without saying a word to Hamlin to the effect that he 
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had abandoned the enterprise, and Hamlin, supposing that he was 
still acting with him and that he had gone to his cell for an instru- 
ment to carry on the encounter, fired the fatal shot, his abandonment 
under such circtunstances would be of no importance. A man can- 
not abandon another under such circumstances and escape the con- 
sequences of the aid he has rendered up to the time of the abandon- 
ment." 

A majority of the court think that the jury may have been misled 
by this part of the charge, and that therefore, especially in view of 
the grave issues involved in this case, a new trial should be granted. 

If Allen did in fact before the homicide withdraw from the con- 
spiracy, abandon the attempt to escape, and with the knowledge of 
Hamlin leave and go to his cell, Hamlin's misconstruction of his pur- 
pose in leaving did not necessarily make his conduct of no importance. 

Until the iatel .shot there was the "locus penitentiae." To avail 

of it Allen must indeed have informed Hamlin of hischan^ e 

^t niimoc<> kiif <^^^p|^ mlormation might be by words or acts; and 



ying Hamlin of nis withdr 



le did act s which should have been effect ual for that pur - 
fjose, b ut \y ^;ijjc h did not prod uce upon the mind of HamHn^thg,,gfeject 
^^h\rh iT^lnVpTiH^H flj^d wJucKltTiev natufaTlv' stiould h ave produced, 
such acts were proper fnr the mrv to consider in determining the 
r elation o ^ Allpn ^q the cri my whirl] wqq af|gf ^^j-d<} committed . 

Allen's act of leaving and going to his cell, if he did so, hadsome 
significance in connection with the question of intention and notice, 
and was therefore proper for the consideration of the jury. How 
much weight was to be given to it would depend upon circumstances, 
such as the situation of the parties and the opportunity for verbal 
or other notice. 

The same observations are perhaps applicable to the charge of the 
•court in answer to the sixth request for instructions. While it is 
clear that the, request as made should not have been complied with, 
the charge that was given may be open to the implication that some 
notice of Allen's abandonment of the conspiracy must have been 
:given by him to Hamlin beyond that afforded by his act of leaving. 

The answers of the court to the other requests for instructions 
seem to us, in view of the claims of the cotmsel and the admitted 
facts in the case, to be correct and sufficiently explicit 

A n^w tria) is advised . 

Granger, Sanford, and Hovey, JJ., concurred. Loomis, J., dis- 
sented 
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III. Accessories Before the Fact* 



REGINA V. JEFFRIES et al. 

(Central Criminal Court, 184& 8 Cox, C. C. 85.) 

appeared that Jeffries was clerk to one Whittock, the prosecutor, who 
was a coal dealer. The prosecutor's money chest was kept in a room 
adjoining the office, and of the door of tfiis room the prisoner Jef- 
fries had a key. On the night of the larceny he was pro ved tr> j^^vp 
unlocked ^e door and then gone aw ay. Apout Ai minutes afterwards 
the prisoner Bryant came to the room and removed the money chest. 
It was attemptedL to be_show n, on the part of the pri soner Jegn^s, 
that he was three-quarters of a mile from the prosecutor's p remises 

atthe.tiijifiLBi:yaiU; wafiilheiy. 

*CJiuesswELL, J., t old the jury that where o ne perso n opens t he doo r 
of a house which contains the articles stolen, and then goes away, 
and anotHer in his absence, but acting in concert with him, enters 
the house an d co mmits the larceny, the'dhe'who'dpehs the door ir 
n (k gui lty as a principal in the J!ct.'" "" ""^^ 

Greaves," for "the prosecution^su^itted that Jeffries was guilty of 
a joint larceny, although he was not actually present at the time of 
the removal by Bryant. In the case of burglary, where the break- 
ing is in one night and the entry the next night, a person present at 
the breaking, though not present at the entering, is in law guilty of 
the whole offense. Rex v. Jordan, 7 C. & P. 432. 

CrESSWELl, J., said he would consult Mr. Justice Patteson, sit- 
ting in the Nisi Prius Court. On his return, he said Mr. Justice Pat- 
teson agreed with him, and entertained no doubt on the point ; and 
accordingly 

Cresswell, J.,^recteiihs. jury, ilJhey. bfili.fivfd that JefFriPS Mra.s 
not present assisting Bryant at the time of the removal of the chest, 
to acquit him. 

• For discussion of principles, see Clark on Criminal Law (3d Ed.) { 48. 
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IV. Accessories After the Fact ' 



REGINA V. BUTTERFIELD. 

(Yorkshire Winter Assizes^ 1843. 1 Cox, a 0. 89.) 

The prisoner way JnflJfitM ^'^ ^n a^r^' ^sory after the fact The in- 
dictment stated that at a general sessions of Oyer and Terminer, etc., 
holden, etc., on the 12th July, in the seventh year, etc., before, etc., 
it was presented that Thomas Butterfield, then late of, etc., and Pat- 
rick Burke, then late of, etc. f it then sets out th ^ fnrm#>r inHirtmpnt 
again st Bu rke and ButterfieJd. 'for a robbery of a ilQQ note^. uoon 
which said indictment the said T. Butterfield was, at the general ses- 
sions, etc., aforesaid, found not guilty, etc., and the said Patric k 
B urke was duly convicted a nd found fn iilty of the leiony and roD- 
b ery aforesaid, as by the said record thereo f mgre fully ^ nq }^ISS 
SDj^S^XS* And the jurors aforesaid, etc., that the said ^oma s Butter- 
ed, w.cUJaiO»dog the said Patrick Buike^ to haye^ done an3*com- 



mitte^ the robbery aforesaid^ after the same was comn:uttSci^.tQ wit, 
o n, etc., at, etc., him, the s aid Patrick Burke, did feioniousjy receive^ 
harhn^, mai^|p^l^, rfiii£ye.aic[,j:6fnforL and assist, coatrary^tft thc.iQrm 
of the statute^ etc.. and against thejgage^ jetc. 

The prisoner had been indi cted, to gether with Burke, for a Jjrf^^ry. 
of the note from' aT person of the name of Turner; and it appeared 
that, shortly after the fobfeery was committed, Butterfield applied to 
his landlady to change the note, but did not succeed, and that Burke 
then went to a shop to purchase some articles, for the payment of 
which he tendered the note, and receiyed a large part of it in change, 
^Jfl thiit ^i^r"g thr ^^Tlfi ^^ W^*^ in ib§ shop Butterfi^d^jKa&.^a-itijig 
outside. 

*TBliss then submitted that the eyidence did not support the indict- 
ment. The prisoner is n otj^^argp d witfi being an accessory aft^r th e 
fact u n^^'f ^hp <^fatntp ^tfh jch makes re ceiying stolen good s , a feloqy. 
fe^ut at comm on law. He is charged wTtH~r(3oniously "receiying^ har- 
boring, maintaining^ relieying, aiding, comforting, and assisting Burke" ; 
^t tb^^HiS Wt ftt P^^ JUaintained by. showing anything done with the 
stolenprQperty. Harboring, etc., means doing something to enable 
the prisoner to escape. If it had meant assisting him in making away 
with the stolen property, the statute would haye been useless ; for at 
common law, to make a man an accessory after the fact, he must 
haye giyen the felon some personal assistance. "An accessory after 



y For a discussion of principles, see Clark on Criminal Law (3d Ed.) | 49. 
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t he fact is one who knoiyin^ a felon y t^ ^^Y^ l?fi^^ ^" pmmitted by an - 
other, receives, relieves, comforts, f^y ^<j<^ig<^g.-the ^^typ/' 1 iiale. 618; 
Archbold's Crim. Law (7th Ed.) 8. "With regard to the acts which 
will render a man guilty as an accessory after the fact, it is laid down 
that generally any assistance whatever given to a person known to 
be a felon, in order to hinder his being apprehended or tried, or suf- 
fering the punishment to which he is condemned, is a sufficient receipt 
for this purpose, as where a person assists him with a horse to ride 
away with, or with money or victuals to support him in his escape, 
or where any one harbors and conceals in his house a felon under 
pursuit, in consequence of which his pursuers caimot find him ; much 
more, where the party harbors a felon, and the pursuers dare not 
take him." Hawk. P. C. p. 2, c. 29, § 26; Roscoe on Cr. Ev. 208. 

Wilkins and Pickering, contra. Quite enough has been proved to 
leave this case for a jury to decide. yhpr<* ^n be no doubt that But - 
t erfield was outside the shop with the intention of aidmg and assist - 
ing burke in j:etting rid oi'tlie noteV and was there with the intea- 
tion of aiding: him m his escape, and he consequently comes withm 

Icfinitjon. It is for the jury to say wnether he did know 
that a felony had been committed, and was there to aid and assist. 
The statute has made no difference. In one sense ^ enabling the /el on 
t o get rid of the stolen pr operty is a mode ofVreventin^ his ^jng 
appre liended and tried, and is a kmd of personal assistance; but the 

true definition 'T5^"^|^ y'- ipeans by which a party^ lcTinY|rin|r g|^^g)fla,v 

t o have been comm^ 'tffff, ^rioKi^c tlife.JieiQi\ to obta in thLe fr uits of ^^ t 
fd ony." ^f so, we come within that definition. 

bUss, in reply. My complaint is that we are charged with receiving 
and harboring the felon, but the proof is of receiving the goods. That 
cannot come within the words "comfort and assistance." There is 
no evidence of any personal act of receiving, comforting, or assisting 
him, nor any evidence which, at common law, would constitute the 
prisoner an accessory after the fact. 

Maui.^, J." I think thery is e vidence <j^ r^nmfnrtir|f p*]^ ""^lifitjlir 
whkrh w ould make the prisoner an accessorxjaltejjjie iact. If a man 
stole a horse, and another assisted him in coloring and disguising him, 
so that he could not be known again, that would make him an acces- 
sory. Here the prisoner assists the party who has stolen the goods to 
get rid of them, and thus evade the justice of the country. 

Maui^e, J. (to the jury). The question is whether the prisoner 
gave assistance, comfort, and aid to Burke, knowing he had committed 
this robbery ? The evidence is that they were found in Gally's shop, 
very earnest to get change, and before that, on the same day. Butter- 
field had applied to the landlady for change. Now, supposing that But- 
terfield had known this was a robbery, and was assisting Burke in get- 




• Part of this case is omitted* 
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ting money, and thus suppressing the important evidence of the posses^ 
sion of the note, I think that there was assistance within the meaning 
of the statute . If you arc convinced that tlie prisoner knew tliat this 
money was a part of the proceeds of the robbery, and that he went 
with Burke to enable him to effect his object in getting rid of the mon- 
ey, then you must find him guilty. If he did not know that Burke was 
guilty of this robbery, or that this bank note was part of it, you ought 
to acquit him. 
The prisoner was found guilt^ ♦ ♦ ♦ 



V. Principal's Liability for Acts of Agent * 






COMMONWEALTH v. STEVENS. 



-* 



(Supreme Judicial Court of Massachusetts, 1892. 155 Masa 291, 29 N. EL 508.) 



and 



Ibp. nnlY Other fflrmtittm arn^rrl re- 

•pi^i4onf>« ft^jy^ f eauest fo r 

le inQtmrtirwnc my^|i 



Knowlton, J." 
late to the refusal 

Sons to the lurv. 

The mstructions given were as follows: " If you are satis fied beyond 
a reasonable doubt that the de fendaQf fitp^d fay M^ 'V'^.^^j^^'i^^^ to the 
mmor. and a ssented to it, [^^S liahkL fnr thi> mIp, ^ jj t^'^Hpf enr^'a^t 
used orQper^ar?in tne selec^on of hifi rTe^^*;^, ^p^ itc^H proper prgcau - 
tiopg bv jipst ructions to and s uperyisioiii^lJjis clerks, be. was UQLhQun,d 
to personally scrutinize the person oi. fijCfiTJLCUStooier.y ho applied for 
liquor. I| hciipes see th e cu stom ers , and any of them are minors, and 
he stands bv^ k nowing that 'a ^afe'IsLlttade by.a.^erk to a minor^aad 
he ^ o ^ no t prevent it, he is liable. Th ^ c^efendant is not liable if the 

SalfiJaUi^i clerk was an hypgpt mistake on the part ^f the rierk a«; 
to^ ^l^ g ^e. of the person to whom he ,s.ol4 ^,l? rOYidcd .th^ ^^^^S£^ ^^' 
isfied that the maste r sincerely and honestly intended that.hi^ .instrtic- 
tiQ^ should be obevedryiTgciod faith, and that he was not negligent or 
careless in the sele ction of his clerks, or in the reciilations and pre- 
cautions which hex)fescribed for their guidancfia The evidence as to 
the Utnt^i' sa les m ade, and the business carried on at the store^ is only 
iSmpetent upon' the question of the leasQuableness of the precautions 
taken by the defendant to prevent sales to minors, and whether ijie 




• For a discussion of principles, see Clark on Criminal Law (3d Ed.) | 52. 
10 Tbe statement of facts and part of the opinion are omitted* 
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n^etljfflj j^ of 4 fftBpi^ining_the ggejql ^customer w as a reasonable o ne, or 

antj in tt^^ mode o f conductin^Jiishusiness." 

The request was aTTnTTnwQ' '^'Tf tTjj^ oajf^ ^r^^ attendant rjf^jyipstanr- i 

es foundJ^y;,the jury, are^consi stent with t he t heory that defend^t ^^ 
r ^Slv, in tended thgit no sale should be made to miiiors, but wasjnerdy frl 
negligenLjhen the jury must acquit/' 

Tb^ q uestion^ before the jury was, not whether the defendant Jn- 
tended that no sale s hould be made to minor s, but whether the sale 
wmc n was made was his^agL If he made the sale, and intended to make 
it, it would be no defense that he was mistaken in supposing that the 
buyer was not a minor, tt is to be remembered that the statute_for- 

l^jHHinp thfj pn1irpn«:f^ «&a1p ^J^JlllSlV^-^^^f^ UjlUOT^like tl^e lawS rCgU- 

l ^tin^ the §ale q{ milk, and many other similar statutes^ punishes the 
unlawful act, and on grounds o f public policy holds the defendant 
res p onsible f Qr ^n , Qw ledye of the nature ofTiTs act; so tfiat it is possi- 
ble in a supposable case for one to be guilty of a technical violation of 
the law without culpability, and to find it necessary for his protection 
to appeal to the sense of justice of those who are intrusted with the 
administration of the law. Commonwealth v. Uhrig, 138 Mass. 492. 
If the sale was made by his cleric, and if it was authorized by him by 
special authority in the particular case, or by a general authority which 
included it, it would be no defense to show that he did not intend to 
make sales to minors, but was negligent in not taking measures to 
prevent them. Through a long l ine_j>f cases t he test of th e master' s 
liability for an act of this, Hind done by his servant has been w heth er 
ij was done by his authority. Commonwealth v. Putnam, 4 Gray, 16 ; 
Commonwealth v. Wachendorf, 141 Mass. 270, 4 N. E. 817; Com- 
monwealth V. Briant, 142 Mass. 463, 8 N. E. 338, 56 Am. Rep. 707 ; 
Commonwealth v. Stevenson, 142 Mass. 466, 8 N. E. 341 ; Common- 
wealth V. Hayes, 145 Mass. 289, 14 N. E. 151; Commonwealth v. 
Rooks, 150 Mass. 59, 22 N. E. 436. 

The criminal liability of a master for the act of his servants doea. , 
not extend so. far as his civil liability, inasmuch as he cannot be held 
criminally for what the servant does contrary to his orders, and with- 
out any authority, express or implied, merely because it is in the course 
of his business and within the scope of the servant's employment; 
but he would be liable civilly for a tort of this kind. Roberge v. Bum- 
ham, 124 Mass. 277; George v.'Gobey, 128 Mass. 289, 35 Am. Rep. ^ 
376. But if the act is the master's, because done by the servant within ^ 
his authority, and especially if it is an act which is made punishable ^ 
eyen when done in ignorance of its punishable quality, the statute ap- 
plies to the master as well as to the servant. 

The defendant was not aggrieved by the instructions given. In one 
part of the case the jury were told that the proof must be beyond a 
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reasonable doubt, and if the defendant had desired that their attention 
should be further directed to the degree of proof upon other points 
he should have asked for an instruction in regard to it. 

A part of the charge was directed to evidence that the defendant 
stood by and saw the sale made, and there was no error in it. The 
instructions which are chiefly criticised by the defendant's counsel fol- 
lowed closely the language of the opinion of this court at the former 
hearing of this case, reported in 153 Mass. 421, 26 N. E. 992, 11 L. 
R. A. 357, 25 Am. St. Rep. 647, and the rights of the defendant were 
fully protected by them. 

Exceptions overruled. 
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THE OVERT ACT— ATTEMPTS, SOLICITATIONS. AND 

CONSPIRACY 

L Attempts^ 



STATE V. HURLEY. 

(Supreme Ck>art of Yermont, 1906. 79 Vt 28, 64 Atl. 78, 6 L. B. A. [N. S.] 

804, U8 Am. St Bep. 934.) 

MuNSON, J.,* delivered the opinion of the court. 

The respondent is informed against for attempting to break open 
the jail in which he was confined, by pr ocuring tQ ,b? rfplivprpH intn 
his hands 12 steel hack saws, with an in tent to break open the^^l 
therewith. The state's evidence tended to show that, in pursuance 
of an arrangement between the respondent and one Tracy, a former in- 
mate, Tracy attempted to get a bundle of hack saws to the respondent 
by throwing it to him as he sat behind the bars at an open window, 
and that the respondent reached through the bars and got the bundle 
into his hands, but was ordered at that moment by the jailer to drop 
it, and did so. The court charged, in substance, that if the respondent 
arranged for procuring the saws, and got them into his possession with 
an intent to break open the jail for the purpose of escaping, he was 
guilty of the offense alleged. The^ respondent demurred to the infor- 
mation, and excepted to the charge. Bishop defines a crimin al attem pt 
to be "an intent to. do. a particular cfimmal thing, with an act tQJuacd 
it fallings short of the thing intendecf/' 2 Crim. Law, § 728. The main 
difficulty in applying this definition lies in determining the relation 
which the act done must sustain to the completed offense. That rela- 
tion is more, fully indicated in the following definition given by Ste- 
phen : "An attempt to commit a crime is an act done withitrteuittp 
com mit that crime, and forming a part of a series of acts..wluclUB£auLd- 
^constitute its actual commission if it were not interrupted. Dig. Crim. 
Law, 33. All acts done in preparation are, in a sense, acts done to- 
wards the accomplishment of the thing contemplated. But most au- 
thorities certainly hold, and many of them state specifically, that the 
act must be something more than mere preparation. Acts of prepc^ra^ 
tio n. howev er^ mav^have such proximity to the place where the in- 
tcmded crime is to be committed, and such connection with a^'purpoie 
of present accomplishment, that they will amount to an attempt. See 

1 For a dlscasslon of principles, see Clark on Criminal Law (3d EdO tl 55, 56w 

2 The statement of facts is omitted. 
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note to People v. Moran (N. Y.) 20 Am. St. Rep. 741 ; People v. Stites, 
75 Cal. 570, 17 Pac. 693 ; People v. Lawton, 56 Barb. (N. Y.) 126. 

Various rules have been formulated in elucidating this subject. 
Some acts toward the commission of the crime are too remote for the 
law to notice. The act need not be the one next preceding that needed 
to complete the crime. Preparations made at a distance from the place 
where the offense is to be committed are ordinarily too remote to sat- 
isfy the requirement. 1 Bishop, Crim. Law, §§ 759, 762 (4), 763. The 
preparation must be such as would be likely to end, if not extraneous!^ 
interrupted, in the consummation of the ^pme intended . 3 Am. & Eng. 
knc. L,2L\v (Zd kJ.) p. 266. note 7. Th^ act must be of such a character 
as to ^^vajire the conduct of the actor beyond the sphere of mere m - 
ipat. It must reach far enough toward s the accomplishmen t of the de - 
sired re sulLjto amount to the com mencem e nt ofthe consummation. 
Hicks V. Commonwealth, 86 Va. 223', '9T.'Eri024,' 19 Am. St. Rep. 
891. But after all that has been said the application is difficult. y^ 

One of the best known cases where acts of preparation were held C^/^ 
insufficient is People v. Murray. 14 Cal. 1.S9. which was an indictment ^^ 
for an attempt to contract an incestuous marriage. There the defend- 
ant had eloped with his niece with the avowed purpose of marrying 
her, and had taken measures to procure the attendance of a magistrate 
to perform the ceremony. In disposing of the case, Judge Field said : 
"Between preparations for the attempt and the attempt itself there is 
a wide difference. The preparation consists in devising or arranging^ 
the means or measures necessary for the commission of the offense. 
Thfi ? ^J^q;>p^ h thr rlir^^t ^^^^^-^nrnt tp^arr^ fht* ^ AmmiQQ| qq ;^ , f fgj- the 
prepara tions are^made/' Mr. Bishop thinks this case is near the divid- 
mg line, an3 *3oubts if it will be followed by all courts. 1 Crim. Law, 
§ 763 (3). Mr. Wharton considers the holding an undue extension of *•, 
the doctrine that preliminary preparations are insufficient. Crim. Law, y^ ^ 
181, note. But the case has been cited with approval by courts of high ^-^^.^ . 
standing. The exact inquiry presented by th e c ase beforejiis is wheth- 
e r the procurement o f the means of committing the offense is to.b? 
treated as a preparation for the attempt, or as the attempt itself. In 
considering this question, it must be remembered that there are some 
acts, preparatory in their character, which the law treats as substan- 
tive offenses ; for instance, the procuring of tools for the purpose of 
counterfeiting, and of indecent prints with intent to publish them. 
Comments upon cases of this character may lead to confusion, if not 
correctly apprehended. Wharton, Crim. Law, § 180, and note 1. 

The case of Griffin v. State, 26 Ga. 493, cited by the respondent, 
cannot be accepted as an authority in his favor. There the defendant 
was charged with attempting to break into a storehouse with intent to 
steal, by procuring an impression of the key to the lock and preparing 
from this impw-ession a false key to fit the lock. The section of the 
Penal Code upon which the indictment was based provides for the in- 
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dictment of any one who "shall attempt to commit an offense prohib- 
ited by law, and in such an attempt shall do any act toward the com- 
mission of such offense." The court considered that the General As- 
sembly used the word "attempt" as synonymous with "intend," and 
that the object of the enactment was to punish "intents," if demon- 
strated by an act. The court cited Rex v. Suttcm, 2 Strange, 1074, as 
a strong authority in support of the indictment There the prisoner 
was convicted for having in his possession iron stamps, with intent to 
impress the scepter on sixpences. This was not an indictment for any 
attempt, but for the offense of possessing tools for counterfeiting with 
intent to use them. The Georgia court, by its construction of the stat- 
ute, relieved itself from the distinction between "attempts" and crimes 
of procuring or possessing with unlawful intent 

Tbc act in qu estion here is the procuring by ^ prisone r ni tP ^]^ 
adapted to j[ail-breaKing. That act stands.. entirely uncpoocctcdjUtt^ 
any f urthe r ac t looki ng to their use. Iti5.trU£. that the res2fiudfiQt 
p rocu red them with the design of breaking jail. But he had no t put 
t&t design into execution, and^migKt never Tiave done so. JHgJjad 




occasio n and a further resolve. TljaL stage was never reaclie3, and j^e rj 
p rocu ring of the tools remained an isolated act. To constitute an at - pn 



tempt, a preparatory act of this nature must be connected with the ac- 
comp lishment of the intended crime by something more than a gene ral' 

Exceptions sustained, judgment and verdict set aside, demurrer sus- 
tained, information held insufficient and quashed, and respondent dis- 
charged. 



PEOPLE V. JAFFE. 

(Court of Appeals of New York, 1906. 185 N. Y. 497, 78 N. E. 169, 9 L. R A. 

[N. S.] 263, 7 Ann. Gas. 348.) 

W11.LARD BARTI.ETT, J.^ The indictment charged that the defend- 
ant on the 6th day of October, 19Q2, in the county of New York, felo- 
niously received 20 yards of cloth, of the value of 25 cents a yard, be- 
longing to the copartnership of J. W. Goddard & Son, kn^uadngJthat 
t he s aid j)roperty had. been feloniously stolen, taken and carried away- 
from the owners. It was found under section 550 of the Penal Code, 
which provides that a person who buys or receives any stolen property 
knowing the same^to have been stolen is guilty of criminally receiving 
such property. The defendant was convicted of an attempt to commit 
the crime charged in the indictment. The proof clearly showed, and 

*The statement of facts is omitted* 
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the district attorney conceded upon the trial, tha t the goods which the m. 
defen dant attempted to purchase on October 6, 1902, had lost^their ^J 
c haracter as Stolen goo ds at the tjmejwhen^jh^y^ wer e offered to th e ^Z^[Jt 
aetendant and whe n riTToughrto buy them.^ In fact, the property L^ 

had been restored to"the*owners, and was wholly withui their control, 
and was offered to the defendant by their authority and through their 
agency. I'he question presente q |[yv thLq ^t^peaL therefore, is whethe r, \V 
upon Ian inHictment for receiving goods knowing them to have been ^Ci. . 
Stolen, tne a&Itodant may be convicted of an attempt to comimtthc ^^ 

crime wnere it appears without dispute that th e pro p erty which_h e 
sought to receive was not m fact stolen pfoperf^ 

"The convrctT6n""was sustained "by the Appellate Division chiefly upon 
the authority of the numerous cases in which it has been held that 
one may be convicted of an attempt to commit a crime notwithstand- 
ing the existence of facts tmknown to him which would have rendered 
the complete perpetration of the crime itself impossible. JS^otably 
amon g these are wha t may be called the *Tickpo c ket Cases, wherg. 
i n jpro secutions for attempts to commit larceny from the person by 
pocket-piCKing, i t is hel^ ^pt t;ft bg necessary to allege or prove th^t 
there was anything in the 29^^* which could be the subject of larceny. 
Commonwealth v. McDonald, 5 Gush. (Mass.) 365; Rogers v. Com- 
monwealth, 5 Serg. & R. (Pa.) 463; State v. Wilson, 30 Conn. 500; 
People V. Moran, 123 N. Y. 254, 25 N. E. 412, 10 L. R. A. 109, 20 
Am. St. Rep. 732. Much reliance was also placed in the opinion of 
the learned Appellate Division upon the case of People v. Gardner, 
144 N. Y. 119, 38 N. E. 1003, 28 L. R. A. 699, 43 Ahk St. Rep. 741, 
where a conviction of an attempt to commit the crime of extortion 
was upheld, although the woman from whom the defendant sought 
to obtain money by a threat to accuse her of a crime was not induced 
to pay the money by fear, but was acting at the time as a decoy for 
the police, and hence could not have been subjected to the influence 
of fear. In passin g upon the question, here presented for our deter- 
mination , it i s importalit to bear in mind precisely what it was that the 
(j^f endant attSQU^t^ tp.do. He simply made an effort to purchase cer- 
tain specific jgieces^f^cloth. ^le believed the cloth to be stolen prop- ;, 
erty, but it was not such in fact. The purchase, therefore, if it had i 
been compl ejely effected, coul d not constitute the crime of rec eivin g A '> ., 
stolen prope rty know i ng i t to be stolen, since there could be no such • y 
tiling as knowledge on the part 61 the defendant of a nonexistent fact, 
although there might "Be a belief on his part that the fact existed. As 
Mr. Bishop well says, it is a mere truism that there caa be no receiving 
of stolen goods which have not been stolen. 2 Bishop, New Crim. * 
Law, § 1140. It is equally difficult to perceive how there c;^^ ] ^f ^ i? < 
attempt to receive stolen goods, knowing them to have been stolen. , 
when they have not beyt^ stolen in Vart^ 

The crucial distinction between the case before us and the pick- 
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pocket cases, and others involving the same principle, lies, not in the 
possibility or impossibility of the commission of the crime, yfii\ jp tl^e 
fact that in the present case the act which it was doubtless the 
i ntent of the defendant to comn^it wo uld nnt h^vp ht^t^ a rrimt^ \i %f 
had been consuminated. If he had actually paid for the goods which 
he desired to buy and received them into his ooss^^f^ion, he 
h ave committed no offense under ^egfion 550 n^ t{^^ Penal 
cause the very definition in that sectio n pf th<> offenR^ of 
ceiving propertv mak^g it ^n essential element pf th^ rn'm^ tbat ]\^e 
accused shall have {cn£>wn th e property to hay^bee n sto len o r, 
f ully appropriat ed in such a manner as to constitute larceny. This 
knowledge being a material ingredient of the offense, it is manifest 
that it cannot, exist unless the property has in fact been stolen or lar- 
cenously appropriated. No man. can know that to be so which is not 
so in truth and in fact. He may believe it to be so, but belief is not 
enough under the statute. In the present case it appeared, not only 
by the proof, but by the express concession of the prosecuting officer, 
that the goods which the defendant intended to purchase had lost their 
character as stolen goods at the time of the proposed transaction. 
Hence, no matter what was the motive of the defendant, and no mat- 
ter what he supposed, he could do no act which was intrinsically 
adapted to the then present successful perpetration of the crime de- 
nounced by this section of the Penal Code, because neither he nor any 
one in the world could know that the property was stolen property, 
inasmuch as it was not, in fact, stolen property. In the pickpocket cases 
the immediate act which the defendant had in contemplation, was an act 
which, if it could have been carried out, would have been criminal; 
whereas in the present case the immediate act which the defendant 
had in contemplation (to wit, the purchase of the goods which were 
brought to his place for sale) could not have been criminal under the 
statute, even, if the purchase had been completed, because the good s 
had not in fact been stolen, but were, at the time when thev were o f- 
fereS^to Him, m the custody an3"'uii3er~fhe control of the tr ue owne rs. 
it all which an accused person, intends to ^o would, if done, con- 
stitute no crime, it cannot be a crime to attempt to do with the same 
purpose a part of the thing intended. 1 Bishop's Crim. Law (7th 
Ed.) § 747. The crime of which the defendant was convicted neces- 
sarily consists of three elements: First, the act; second, the intent; A 

and, third, the knowledge of an existing condition. There was proof M- 

tending to establish two of these elements, the first and second, but AjHTj 
none to establish the existence of the third. This was knowledge ^^h 
of the stolen character of the property sought to be acquired. There 
could be no such knowledge. The defendant could not know that 
the property possessed the character of stolen property when it had 
not in fact been acquired by theft. The language used by Ruger, 
C. J., in People v. Moran, 123 N. Y. 254, 25 N. E. 412, 10 L- R. A. 
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109, 20 Am. S*t. Rep. 732, quoted with approval by Earl, J., in People 
V. Gardner, 144 N. Y. 119, 38 N. E. 1003, 28 U R. A. 699, 43 Am. 
St. Rep. 741, to the effect that "the question whether an attempt to 
commit a crime has been made is determinable solely by the condition 
of the actor's mind and his conduct in the attempted consummation 
of his design," although accurate in those cases, has no application 
to a case like this, where, if the accused had completed the act which 
he attempted to do, he would not be guilty of a criminal offense. A 
particular belief cannot make that a crime which is not so in the 
absence of such belief. Take, for example, the case of a young man 
who attempts to vote, and succeeds in casting his vote under the be- 
lief that he is but 20 years of age, when he is in fact over 21 and a 
qualified voter. His intent to commit a crime, and his belief that he 
was committing a crime, would not make him guilty of any offense 
under these circtunstances, although the moral turpitude of the trans- 
action on his part would be just as great as it would if he were in fact 
under age. So, also, in the cade of a prosecution under the statute 
of this state which makes it rape in the second degree for a man to 
perpetrate an act of sexual intercourse with a female not his wife un- 
der the age of 18 years. There. could be no conviction if it was estab- 
lished upon the trial that the female was in fact over the age of 18 
years, although the defendant believed her to be younger and intended 
to commit the crime. No matter how reprehensible would be his act 
in morals, it would not be the act forbidden by this particular statute. 
* 'Ii what a man contemplates doing would not b^ in laiy a pfi"^^ ^'^ 
could not be said, m tx)int of law, to intend to rnmmit the crim^. If 
he thinks his act will be a crime, this is a mere mistake of his under- 
standing, where the law holds it not to be such ; his real intent being to 
do a particular thing. If the thing is not a crime, he does not intend 
to commit one whatever he may erroneously suppose." 1 Bishop's 
Crim. Law (7th Ed.) § 742. 

The iudgm^tn nf th^ Apppiiaf^ HiVi^i'mi and nf thr ^f^"^ ^^ ^-^^ 

eral Ses siotifi mil''^ ^^ rA^#>rcpH at^^ tViP> defendant dj^rha^r''"^ "P^" 

this ^fifiirtm^nt^ ^q it u ni^^jff^gt f\^\ ^n coniuction £311 be had th&ip- 
under. This discharge, however, in no wise affects the right to prose- 
cute the defendant for other offenses of a like character concerning 
which there is some proof in the record, but which were not charged 
in the present indictment. 

Chase, J. (dissenting). I dissent. Defendant having, with knowl- 
edge, repeatedly received goods stolen from a dry goods firm by one 
of its employes, suggested to the employe that a certain specified 
kind of cloth be taken. He was told by the employe that that particular 
kind of cloth was not kept on his floor, and he then said that he 
would take a roll of certain Italian cloth, and carried it away, but 
left it in, another store, where he could subsequently get it for delivery 
to the defendant Before it was actually delivered to the defendant 
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the employers discovered that the employe had been stealing from 
them, and they accused him of the thefts. The employe then con- 
fessed his guilt, and told them of the piece of cloth that had been 
stolen for the defendant, but had not actually been delivered to him. 
The roll of cloth so stolen was then taken by another employe of the 
firm, and it was arranged at the police headquarters that the em- 
ploye who had taken the cloth should ddiver it to the defendant, which 
he did, and the defendant paid the employe about one^half the value 
thereof. The defendant was then arrested, and this indictment was 
thereafter found against him. That the defendant intended to com- 
mit a crime is undisputed. I think the record shows an attempt to 
commit the crime of criminally receiving property as defined in sec- 
tions 550 and 34 of the Penal Code, within the decisions of this court 
in People v. Moran, 123 N. Y. 254, 25 N. E. 412, 10 L. R. A. 109, 20 
Am. St Rep. 732, and People v. Gardner, 144 N. Y. 119, 38 N. E. 1003, 
28 L. R. A. 699, 43 Am. St. Rep. 741. 

CuLLEN, C. J., and Gray, Edward T. Barlett, Vann, and Wer- 
ner, JJ., concur with Willard Bartlett, J. Chase, J., dissents 
in memorandum. 

Judgment of conviction reversed, eta 



SIMPSON v. STATE. 

(Supreme Court of Alabama, 1877. 69 Ala. 1, 31 Am. Rep. 1.) 

Brickell, C. J. The indictment contains a single count, charging, 
in the prescribed form, the defendant with an ass ault wi^h intent^to 




murder .one MichseLEor^^* *'^* * * ^lie offense chargedTmustbe 
proved, and an ess ential element of the present offense i s noj 
assault wi <^h lU\Wt *^ ^nX^^tV, ^"^ the_ specific ititeiittQiZUUldfiluEoccL 
the person namfid. iiL thf JUliftmcp^t H the intent was ^q ^i;if^pr 
another, or if ther e was not tj^fi specific intent to murder Ford, there 
c annot be . A-^-COttyiction pf the a ggravat ed .pflfen^ie, chargedj 
th^ere max b e of the "7'"^^ offeMfi Qf assault, or.i>f assault 
t^gjafc"* Barkus v. State, 49 Miss. 17, 19 Am. Rep. 1; Jones v. State, 
11 Smedes & M. (Miss.) 315; Ogletree v. State, 28 Ala. 693; Mor- 
gan V. State, 33 Ala. 413 ; State v. Abram, 10 Ala. 928. 

Tl^e intent cannot be implied as matter of law . It must be proved 
as "matter of fact, and its existence the jury must determine from 
all the facts and circumstances in evidence. It is true the aggravated 
offense with which the defendant is charged cannot exist, unless, if 
death had resulted, the completed offense would have been murder. 
From this it does not necessarily follow that every assault from which, 

4 The statement of facts and part of the opinion are omitted. 
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if death ensued, the offense would be murder, is an assault with in^ 
tent to murder, within the purview of the statute, or that the specific 
intent, the essential characteristic of the offense, exists. Therefore 
in Moore v. State, 18 Ala. 533, an affirmative instruction, "that the 
same facts and circumstances which would make the offense murder, 
if death ensued, furnish sufficient evidence of the intention," was 
declared erroneous. The court say: "There arc a number of cases 
where a killing would amount to murder, and yet the party did not 
intend to kill. As if one from the housetop recklessly throw down 
a billet of wood upon the sidewalk where persons are constantly 
passing, and it fall upon a person passing by and kill him, this would 
be, by the common law, murder; but if, instead of killing him, it 
inflicts only a slight injury, that party could not be convicted of an 
assault with intent to murder." Other illustrations may be drawn 
from our statutes: Murder in the first ^es^ee mav be committed in 
t he atten ipLtQJ€n)etrat£_ aLrson. rap e , r obb ery^ of, h\rf^^''yj ^Q ^ ^^ 1 ^ 
a n assault committed in such attemptirnot an assault w ith intent iP 
murder. If the intent is to ravish, or to rob, it is under "the statute a 
[istmct offense from an assault with intent to murder, though pun- 
ished with the same severity. And^at coinm on law^ if death result s 

^" ^^^ r^^<^**rUt^^" ^f a fp^^TiiniiR ip^PT it. from an act mal ym it] R<>j^ th^ 
killing is mu rder. As if A. shoot at the poultry of B., intending to 
steal them, and by accident kills a human being, he is guilty of 
murder. 1 Russ. Cr. 540. Yet, if death did not ensue, if there was 
a mere battery, or a wounding, it is not, under the statute, an assault 
with intent to murder. The statute is directed against an act done 
with the particular intent specified. The intent in fact is the intent to 
murder the person named in the indictment, and the doctrine of an 
intent in law different from the intent in fact has no just application ; 
and if the real intent shown by the evidence is not that charged there 
cannot be a conviction for the offense that intent aggravates, and in 
contemplation of the statute merits punishment as a felony. Ogle- 
tree v. State, supra; Morgan v. State, supra. As is said by Mr. 
Bishop, the reason is obvious. The charge against the defendant is 
that, in consequence of a particular intent reaching beyond the act 
done, he has incurred a guilt beyond what is deducible merely from 
the act wrongfully performed, and therefore to extract by legal fic- 
tion from this act such further intent, and then add it back to the act 
to increase its severity, is bad in law. 1 Bish. Cr. Law, § 514. 

An apo licati(pp xkL ^^ffif; f ^"^^^^ principles lyiD ibo.w that scverjil 
of tlie instru ctions^given by the city court were erroneous, and some 

ni ^tiem misleadir^g or inyasiv^ 9! ^tV^QY}^^^ . pf the jurv. The * 

sixtn asserts the familiar principle of the law of evidence that a man > •,< 
must be presumed to intend the natural and probable consequences 
of his acts, and from it draws the conclusion "tb^t, if a man shoots 
another with a deadl y we apon, the law presumes that by such shoot- 
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i"g- ]^A in tended to take the life of th y pprspn shr^t." Whether this 
JQStruction would or would not be correct, if death had e nsueoTrom 
t he shooting and th e d efendant was on trialTor the homicidg^-it^ s 
n^t now imoortai it ffl gflhs iaejr . In a case ot' ttij*^ rharaf;ff;^ the it^- 
struction is essentially erroneous. Tor, if it faas any force, it con - 
verts the material el ement of the offense^ the intent to piurder a 

p articular person, mto ^ oresumptjo n nf lay, Hrawn from thp natiir<> 

of the weapon and the act done with it; while the intent is a fact 
which must be found by the jury, and the character of the weapon 
and the act done are only facts from which it may or may not be in- 
ferred. The weapon used, and the act done, may in the light of other 
facts and circumstances import an intent to maim, or merely to wound, 
distinct offenses from that imputed to the defendant; and maiming 
or wounding is a probable natural consequence of the act done with 
such weapon. * * * 

^lir rrT"^*" '^^ thnt ^\iti illiptnent o f the citv court i s reversed, ant 
t he cause ^^tj ^^nc j g^. The prisoner will remain m custody until dis- 
charged Dy due course of law. 



II. Solicitation' 



COMMONWEALTH v. HUTCHINSON. 

(Superior Court of Pennsylvania, 1898. 6 Pa. Super. Ct 405.) 

Smith, T.* The defendant was convi cted and sentenced 
cljarge of soliciting one Robert Williams to burn a store buij 

It is c ontended^ on the part of the defense, that s Qlicitai ; i9 j] \^ rnm- 
mit a m isdemeanor is not indictal)Ie, and that, as the indictmjggijjiajg- 
e s only sucB s^rcitafion^'it sets forth no criminal oflFense. 

There seems no question that solicitation to commit a felony is a 
misdemeanor. Rex v. Higgins, 2 East, 5 ; Rex v. Hickman, 1 Moody, 
34; Reg. v. Quail, 4 F. & F. 1076; State v. Avery, 7 Conn. 266, 18 
Am. Dec. 105 ; People v. Bush, 4 Hill (N. Y.) 133 ; Commonwealth 
V. McGiU et al.. Add. (Pa.) 21 ; State v. Bowers, 35 S. C. 262, 14 S. 
E. 488, 15 L. R. A. 199, 28 Am. St. Rep. 847. Thk^ ho wever. < ;an- 
not be affirmed of the broad proiwsition that solicitation to c ommit a 
misdemeanor js itsfilf^a. iiysdjsineaiior On the contrary, it seems clear 
that with respect to various misdemeanors, involving little or no moral 

« For a discussion of principles, gee Clark on Criminal Law (3d Ed.) { 57. 
e The statement of facts and part of the opinion are omitted. 
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turpitude or prejudice to society, solicitation to their commission is 
not in law an offense. It is equally clear that as to certain others i^t is 
an offense. The cases cited in Wharton's Criminal Law, § 179, show 

that cj^irh ^^liritntiP"" ^^^ it^^t^foKU '^wh^^n their nhiVrt ir \nfPrit^rf^J^^t- 

with public justice, as when a resistance to the execution of a judic ial 
writ is counseled, or perjury is advised, or the escape of a prisoner is 
encouraged, or the cc^rriintinn ni sl if}^}\^ 9fi5cer is sought, or i ^ n- 



^"!^ hy thr Offiriti ^^^;3MiiW* ^^ ^^^ ^- Phillips, 6 East, 464. it was 
leTdthl 



held that solicitation to commit a misdemeanor of an evil and viciou s 
nature was indictable. The authorities collected in the notes to StSe 



V. Butler, 8 Wash. 194, 35 Pac. 1093, 25 L. R. A. 434, 40 Am. St. Rep. 
900, embrace cases in which it was held indictable to solicit another to 
make a plate for counterfeiting bills of exchange, to commit assault 
and battery, or to commit perjury. There is also a class of cases fre- 
quently referred to in the discussion of this question, but really without 
bearing on it: Solicitations accompanied with the offer of a bribe, of 
which Rex v. Pl)rmpton, 2 Ld. Raymond, 1377, and Rex v. Vaughan, 
4 Burr. 2494, are leading instances. In these the act sought was law- 
ful. The offer of a bribe to influence its performance was the unlaw- 
ful feature. 

The adjudications by the highest court of our own state, on the sub- 
ject of solicitation to commit crime, touch it only at two points. They 
decide that it is a misdemeanor to solicit the commission of murder. 
Stabler v. Commonwealth, 95 Pa. 318, 40 Am. Rep. 653; Common- 
wealth V. Randolph, 146 Pa. 83, 23 Ati. 388, 28 Am. St. Rep. 782; 
and that solicitation to commit fornication or adultery is not indictable. 
Smith V. Commonwealth, 54 Pa. 209, 93 Am. Dec. 686. Jl^f i^tt^r 

case dpe^ [m| ^^^rVfli g^ to the 1pngr^|i q| ^P^lan'ng that <^p]iVitij- 

t inn to ffl mmi|: ^ j pisdemeanpj js jiot a misdemeanol:. Nft rfifll^P^ "^^*^ 
on the subject was there laid down. The decision was based on the 
Oitticulty 01 defining the particular offense charged in the case, of de- 
termining "what expressions of the face or double entendres of the 
tongue, what freedom of manners, are to be adjudged solicitation," 
and on the principle that "a rule of law which should make mere solic- 
itation to fornication or adultery indictable would be an impracticable 
rule, one that in the present usages and manners of society would 
lead to great abuses and oppressions." It may be added that the act 
charged was one that tended only to secret immorality by the parties 
immediately involved, and not directly to the public prejudice. 

In the broad field lying between the extremes thus adjudicated, our 
guide must be found in the principles that underlie our Criminal Code. 
To reach just conclusions, we must pursue the method thus laid down 
by Mr. Justice Paxson in Commonwealth v. McHale, 97 Pa. 397, 39 
Am. Rep. 808, and applied in that case : "We must look beyond the 
cases and examine the principles upon which common-law offenses 
rest. It is not so much a question whether such offenses have been 
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punished as whether they might have been. ♦ ♦ ♦ We are of 
opinion that all such crimes as especially affect public society are. in- 
dictable at common law. The test is, not whether precedents can be 
found in the books, but whether they injuriously affect the public 
police and economy." 

distinction,, sometimes atte mptedj be^een solid talion^ Q com- 
ly ^ an d to c ommiL^icasdaneanQj::,, is based on ai^ artificial. 

and not an intnncrr rfifffrffmytrfe '^*' has rp/-^i'v7)^^TrinppiHvMY fi]\trhi' 

j udicial re co p iitipn. In Reg. v. Ransford, 13 Cox, C. C. 9, it was de- 
clared^ to be without foundation. Indeed, the statutory classification 
of crime as felony or misdemeanor is governed by no fixed or definite 
principle, but is purely arbitrary. Legislative whim or caprice may 
alone determine in which category an offense, not a felony at com- 
mon law, shall be placed. There is no reason, arising from the nature 
of the offenses, why the burning of another's house shall be classed as 
a felony, and the burning of one's own house or other building with in- 
tent to defraud insurers, as a misdemeanor; why the larceny of money 
shall be pronounced a felony, and its embezzlement only a misdemean- 
or; why it shall be deemed a felony to make counterfeit coin, and but 
a misdemeanor to utter it, or a felony to attempt to utter a counterfeit 
bank note, and only a misdemeanor to utter counterfeit coin ; why the 
possession of ten counterfeit bank notes, with intent to utter them, 
shall be declared a felony, and the forgery of a deed merely a mis- 
demeanor; or why the forgery of a bank check shall be made a 
felony, and the forgery of a promissory note but a misdemeanor. 
With respect to the public police and economy, and the general inter- 
ests of society, there are misdemeanors more pernicious in effect than 
some of the felonies. As to the mode and incidents of trial there is no 
distinction, except as between offenses triable exclusively in the oyer 
and terminer and those within the jurisdiction of the quarter sessions. 
As to punishment, trial for misdemeanor may subject the defend- 
ant to punitive consequences more serious than those to which he is 
exposed in trial for many of the felonies, since the penalty is often 
more severe, and, even if acquitted, the costs may be imposed upon 
him. It is obvious that, with respect to the majority of criminal of- 
fenses, the distinction between felonies and misdemeanors rests on 
no substantial basis, and that the classification of an offense as a felony 
or a misdemeanor affords no just criterion for determining whether 
solicitation to its commission is indictable. Under such a test, one may 
be punished for soliciting the theft of the most trifling chattel, or the 
burning of the most worthless dwelling, yet may with impunity incite 
to the embezzlement of millions, or to the laying in ashes of the largest 
manufactories, or the entire business quarter of a city, ^he only 
practicn l nnd rMsnnnhlf.tf^t j;Jhn1- stated a nd applied in C!<y|nn|<jn- 
wealth V. .MfiHakv supra^ — ^the manner in which the act may "affect 
the public police and economy"; and the only logical conclusion is 
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that all ay lfj yfjijfh "^cp^/^;>»iijr >>ffi>/>» n'^HJf fif^'irtY " tff \^ inUirv a^i* 

rnpiinal^^ Tj^o i^^f inr y^t^^ ttiA /^p£^n^o||| j|s h^ry it^r|icted. as thus af- 
fe cting p ublic s ociety, is the solicitation des c ribed in the indictment . 
ArgulHflm^^careelv^neeQen tn c^ fm^pRtrati* th at t-h^^ g7?n?i7g|i/^ p 

c harged in the presen t r3^j;<> IR of o ^Viara/^f^r tn injnnV^ncty aff^rt piihljy 

society an^ |h^ pnh^jr pnlirA QnH |>pf^|nr^rr.||r !^ cept_ solicitations t o 
n mrder and jnf *^^^^^'^r ^> mnr? ffli^^"^^^^^ ^"^ ^f^^^'^r.r ?P^ teryi^nze 
society th^r^ inr\tt^m^^^ {^q IBIii^n^l ^ ^gg^ Such incitement is a direct 
blow at security of property, and even of life. It niu^t tl if^r^fcrf ibg 
^";^nr""^^ ^n ^'"^^' ctable offense . ♦ ♦ ♦ 
The judgment of tlie court below is affirmed. ♦ ♦ ♦ 



III. Conspiracy* 



(j^UxtA^-t^ 



STATE V. BUCHANAN. 

(Court of Appeals of Maryland, 1821. 5 Har. & J. 317, 9 Am. Dec. 534.) 

This was an indictment charging the defendants in the second count 
with a conspiracy falsely, fraudulently, and imlawfuUy, by wrong - 
ful and indirect means to cheat,_ defraud, and j p^ pove^ish ""thepj r^ si- 
denl,"^ectors, and company of the' TB^flfc.pf t^s T J^^ tflli StfttS^ ^^ 
tms indictment t here was a demurr er that the matter contained in 
the indictment was not sufficient to sust^^ j;) f] ;^^ p roserntinn. The 
county court ruled the demurrer good (Dorsey, C. J., dissenting), and 
discharged the defendants. The present writ of error was brought 
on the part of the state. 

The case was argued in this court before Chase, C. J., and Bucha- 
nan, EarlE, and Martin, JJ. * * * 

Chase, C. J." * ♦ * I think it may be assumed, as a position 
which cannot be controverted and is free from doubt, that the common 
law of England, as it was understood at the time of the Declaration 
of Rights, was the law of Maryland ; and I think the position is equal- 
ly clear that it must be ascertained by the writings of learned men 
of the profession and by the judicial records and adjudged cases of the 
courts of England. 



T For a discussion of principles, see Clark on Criminal Law (3d Ed.) II 

68-eo. 

• The indictment is abridged, and the opinion of Bnchanan, J., and part of 
the opinion of Chase, C. J., are omitted. 
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The questions now occur : Do t he facts contained in the indictment 
constitute the crime or offe nse of conspira cy? And is ronspirary an 
offense at common law, inaictable and pVIP^^^^^^fi aS SV^^^ 

Sergeant Hawkins, in his Pleas of the Crown, c. 72, in defining 
conspiracy at common law, makes use of strong and explicit lan- 
guage, and says there can be no doubt b.ut t^ia^^^ gy||f g ( jeryies jgdiat - 

soever. wrot^cr^nllv tn nr#>itiHiri> a thirH npr«;nn arP hifrlilv rriminal 
»mmon law , as where diver< ^ p ^r<^yps cnnie<\^Y^\T j^ff'^^T^ ^,Y ^"- 

in ^p9y^ri« ^|] ^ fHir^^ p^*''^^v This definition is cor- 
roborated and supported by adjudged cases in the courts of England, 
and especially in the Court of King's Bench. 

In 1 Lev. 125, 1 Burns' Justice, 355, Rex v. Sterling and Others, 
Brewers of London, information for unlawfully conspiring to im- 
poverish the excisemen by making orders that no small beer, called 
gallon beer, should be made for a certain time, etc., the whole court 
concurred in the opinion, and gave judgment for the king. 

St. 33 Edw. 1, de conspiratoribus, was made in affirmance of the 
common law, and is a final definition of the instances or cases of con- 
spiracy mentioned in it ; but certainly it does not comprehend all the 
cases of conspiracy at the common law, which is most apparent from 
the adjudged cases of the courts of England on that subject. 

I consider the adjudications of the courts of England, prior to the 
era of the independence of America, as authority to show what the 
common law of England was, in the opinion of the judges of the 
tribunals of that country, and since that time, to be respected as the 
opinions of enlightened judges of the jurisprudence of England. 

)ini on appe ars to be that a conspiracy to 

fill act is an mdictable offe^igg- aithniiph tl^e; o bject of the consoiracy 
i^ not e xecuted. In^jhis casejthe conspiracy to cheat, defrau d, an d 
i mpoverisl^ th^ gank af.jjj^. Uiuifed StateSj^ bjjyppropriating the mo n- 
eysy p romissory 0Qt£S> and £uads.of. the bank to the use 6F th e afi - 
cusea. has T)e en p rovid^by tbcLadoussion and confession of the (Jg- 
fondants, and a consummation of all the overt acts has been fully es- 




tablisJtied. 

I'he Poulterer's Case, 9 Coke, 56, 57 : The falsa alligantia is a false 
binding, each to the other, by bond or promise to execute some un- 
lawful act. Before the unlawful act executed, the law punishes the 
coadjunction, confederacy, or false alliance, to the end to prevent the 
unlawful act. "Quia quando aliquid prohibetur, prohibetur et id per 
quod pervenitiir ad illud. Et effectus punitur licet non sequatur ef- 
fectus." And in these cases the common law is a law of mercy, for 
it prevents the malignant from doing mischief and the innocent from 
suffering it. The defendants were punished by fine and imprisonment. 

^Ifainl^ jt j^s established hy the decisions of the courts of EufilaBS' 
thaLfll^CQiiSpiiacy to cheat is an offense indictable and pMnishaljile^t 
com mon law. Rex v. Whcatly, 2 Burr. 1125. A cheat or imposition 
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by one person only I'g nnf inHirtAbl^,j|^,iaQmmQrL 
to cheat by two or mor^ is inHirtahle at 

lary care and caution is no g uard again&LJL Indictment against 
Macarty and others, for a combination to cheat in imposing on the 
prosecutor stale beer mixed with vinegar for port wine. 6 Mod. 301. 
Indictment against Cope and others, for a conspiracy to ruin the trade 
of the prosecutor by bribing his apprentices to put grease into the 
paste, which had spoiled his cards. 1 Strange, 144. Indictment 
against Kinnersley and Moore, for a conspiracy to charge Lord Sun- 
derland with endeavoring to commit sodomy with said Moore, in 
order to extort money from Lord Sunderland. The whole court gave 
judgment in support of the indictment, and punished Kinnersley by 
fine, imprisonment, etc., and sentenced Moore to stand in the pillory, 
suffer a year's imprisonment, and to give security for his good be- 
havior. 1 Stra. 193, 196. Indictment against Rispal, 3 Burr. 1320: 
The indictment sets forth that Rispal and two others did wickedly and 
unlawfully conspire among themselves falsely to accuse John Chilton 
with having taken a quantity of human hair out of a bag, etc., for 
the purpose of exacting and extorting money from the said John 
Chilton. The court were of opinion that the indictment was well laid, 
and that the gist of the offense is the unlawful conspiring to injure 
Chilton by this false charge. 

)mbination among laborers or mechanics to raise their wagre s. 
13 a conspiracy at c^ommon la w, and iqdictable (3 Mod. 10);y^althoug|j 



lawful for each separately t o raise his wajg;es. 

I consider the doctrine so firmly established by the decisions of the 
courts of England, prior to the era of our independence, that a com- 
bination or confederacy to do an unlawful act is a conspiracy indict- 
able and punishable at common law, that I have deemed it unneces* 
sary to refer to all the cases relative to this question, and therefore 
have contented myself with citing some of those which appear to me 
most opposite. 

The opinion of Lord EUenborough in Rex v. Turner and Others, 
13 East, 230, does not impugn, but strongly sanctions and confirms, 
this doctrine. He says the cases of conspiracy have gone far enough. 
He should be sorry to push them still further. The charge in the in- 
dictment was for committing a civil trespass. He also says all the 
cases in conspiracy proceed on the ground that the object of the con- 
spiracy is to be effected by some falsity. 

I am 9f Opinii^" that the judgment be reversed, and the demurrer 
overruled. 

judgment reversed. 

MiKBLL GA8.C1I.L.— r7 
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PEOPLE V. LEWIS. 

(Supreme Court of California, 1899. 124 CaL 551, 57 Pac 470, 46 L. B. A. 7&3.) 

Temple, J.* The defendant was convicted of manslaughter, and 
appeals from the judgment and from an order refusing a new tria l. 

)etendant anf][ Her i*a<;<*H wpr<> hrntherf;-in-1;^Yf ^"^ ^^^ ^" 

together friendly, although they were on speaking and visiting terms. 
On the morning of the homicide the f^^yag^d visited the residence of 
t^ie defendant was receive4 in a friendl y manner, but after a whiT e 
an altercati on arose, as a result of which defendant shot deceased in 
thfi^domen, inflictinfi:^ wound that was necessarily mortal. Farrell 
fell to the ground, stunned for an instant, but soon got up and went 
into the house, savinef : "Shoot me a gai n ; I shall di e anyway ." His 
strength soon failed him, and he was put to bed. Soon afterward , 
al^ piit hgw long does not appear, but within a ver v few m inutes, when 
T\o other persnp was present except a lad of about nine years of a^e . 
nephew of fV*^ H^p^qpH ^^^ son of the defendant, the decea se d Pro - 
cured a knife and cut his throat, infl icting a g hast ly: wo und, from th e 
effect of why ( ;l^ , arcnrHir^gr to the m edical evidence, he mustjieQ^saaiily 
^avf ^^^^ in fi^^ tninitf^c The wound inflicted by the defendant 
severed the mesenteric artery, and medical witnesses testified that un- 
der the circumstances it was necessarily mortal, and death would en- 
sue within one hour from the effects of the wound alone. Indeed, 
the evidence was that usually the effect of such a wound would be to 
cause death in less time than that, but possibly the omentum may i have 
filled the wound, and thus, by preventing the flow of the blood from 
the body, have stayed its certain effect for a short period. Internal 
hemorrhage was still occurring, and, with other effects of the gunshot 
wound, produced intense pain. The medical witnesse s thoue^ ht that 
death was accelerated by the knife 'wound. Perhaps some of them 
Qpnsid ered it the immeaiatej;aUse_,of death. 

Now, it is contended that this is a case where one languishing from 
a mortal wound is killed by an intervening cause, and, therefore, de- 



1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) H 
t$l, eS2. 

2 Fart of tlie opinion is omitted* 
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ceased was not killed by Lewis. To constitute manslaughter, the de- 
fendant must have killed some one, and if, though mortally wounded 
by the defendant, Farrell actually died from an independent inter- Luf.^>, 
vening cause, Lewis, at the most, could only be ^ilty of a felonious Cf.-u*?^ ^' 
attempt. He was as effectually prevented from killing as he would 
have been if some obstacle had turned aside the bullet from its course 
and left Farrell unwounded. And thev contend that the intervening 
act was the cause of death, if it shortened the life of FarreU for anv 
»eriod-wl^atyY^ r, 

'he Attorney General does not controvert the general propositib n /) 
hpjf rnnfppH<>H fnr ^ but ar^cs that the wound inflicted bv the defend - y^jV 
ant was the direct cause of the thro af rnttin gr. and^ therefore, die - ^^"^ 
fendant is cnmmallv responsible for thf ^^^^^ He illustrates his 
position by supposing a case of one dangerously wounded and whose 
wounds had been bandaged by a surgeon. He says : Suppose through 
the fever and pain consequent upon the wound the patient becomes 
frenzied and tears away the bandage and thus accelerates his own 
death. Would not the defendant be responsible for a homicide? Un- 
doubtedly he would be, for in the case supposed the deceased died 
from the wound, aggravated, it is true, by the restlessness of the 
deceased, but still the wound inflicted by the defendant produced death. 
Whether such is the case here is the question. 

3^he Attorney General seems to admit a fact, which I do not con- 
cede, that the yunshot wound was not, when FarreU died, then itsel f 
directly contributorv to the deat h. ^ thir^ ^^^ j"Tr Y fere warr anted 
in finding- tliat it was . But if the deceased did die from the effect of 
the knife wound alone, no doubt the defendant would be responsible, 
if it was made to appear, and the jury could have found from the 
evidence, that the knife wound was caused by the wound inflicted by 
the defendant in the natural course of events. If the relation was 
causal, and the wounded condition of the deceased was not merely the 
occasion upon which another cause intervened, not produced by the 
first wound or related to it in other than a casual way, then defendant 
is guilty of a homicide. But, if th e wounded rondition pnly affnrHprf 
a p opportunity for another uncon necte d person tp kill, defendant 
would not be guilty of a homicide , even though he had inflicted a 
mortal wound. In such case, I think, it would be true that the de- 
fendant was thus prevented from killing. 

The case, considered under this view, is further complicated from 
the fact that it is impossible to determine whether deceased was in- 
duced to cut his throat through pain produced by the wound. May it 
not have been from remorse, or from a desire to shield his brother-in- 
law? In either tase the causal relation between the knife wound and 
the gunshot wound would seem to be the same. In either case, if 
defen dant had n pt; shpt the deceased^ the knife w ound woul3 not 
have been inflicted* "" ~"^ 
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Suppose one assaults and wounds another, intending to take life, 
but the woimd, though painful, is not even dangerous, and the wound- 
ed man knows that it is not mortal, and yet takes his own life to es- 
cape pain, would it not be suicide only? Yet, the wound inflicted by 
the assailant would have the same relation to death which the original 
wound in this case has to the knife wound. The wound induced the 
suicide, but the wound was not, in the usual course of things, the cause 
of the suicide. 

Though no case altogether like this has been found, yet, as was to 
have been expected, the general subject has often been considered. 
In 1 Hale's Pleas of the Crown, 428, the law is stated. So far as 
material here, his views may be thus summarized: (1) If one gives 
another a dangerous wound, which might by very skillful treatment 
be cured, and is not, it is a case of homicide. (2) If one inflicts a 
dangerous wound, and the man dies from the treatment, "if it can 
clearly appear that the medicine and not the wound was the cause of 
the death, it seems it is not hcmiicide ; but then it must appear clearly 
and certainly to be so." (3). Jf o ne receives a wound, not in jKelf 
mortal, and fever or gangrene sets^in because of improper treati;T ;^ent 
or- unruly conduct of the patient, and death ensues, it is homicide ; 
" tor that wound, though it was not the immediate cause of his death , 
v et it was the mediate cause thereof, and the fever qp pangrrpne w:^^^ 
t he immediate cause qf his dea t h, vet the wound was the cause of th e 
gangr ene or fever, a n^ so^ con se quently, is causa c ausati." (4) One 
who KasFens the death of a person languishing witfi a mortal disease 
is guilty of a homicide; for the death is not merely by a visitation 
of Providence, but the hurt hastens it and the wrongdoer cannot thus 
apportion the responsibility, et cetera. It would make no difference, 
I presume, if the person killed was languishing from a mortal wound, 
rather than from an ordinary disease. 

In State v. Scates, 50 N. C. 420, a child was found dead, badly burn- 
ed, and with a wound from a blow on the head. The burning was 
admitted by defendant, but the blow was not, and it was not proven 
who inflicted it. The medical witness thought the burning was the 
primary cause of death, but the blow may have hastened it The jury 
was told that if it was doubtful which was the immediate cause of 
death they must acquit, but if they found that the burning was the 
primary cause of death and the blow only hastened it they could 
convict. 

The case was reversed, the appellate court holding that the blow 
might have been the independent act of another, and, if it hastened 
the death, it, and not the burning, was the cause of death. 

In Bush V. Commonwealth, 78 Ky. 268, the deceased received a 
wound not necessarily mortal, and, in consequence, was taken to a 
hospital, where she took scarlet fever from a nurse and died of the 
fever. The court said: ''When the disease is a consequence of the 
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wound, although the proximate cause of the death, the person in- 
flicting the wound is guilty, because the death can be traced as a 
result naturally flowing from the wound and coming in the natural 
order of things ; but when there is a supervening cause, not naturally 
intervening by reason of the wound, the death is by visitation of Prov- 
idence, and not from the act of the party inflicting the wound. 
♦ * ♦ If the death was not connected with the wound in the reg- 
ular chain of causes and consequences, there ought not to be any 
responsibility." 

The last case, in my opinion, so far as it goes, correctly states the 
law. The facts of this case do not bring it strictly within any of the 
propositions found in Hale's Pleas of the Crown. The second and 
third propositions both predicate a wound not necessarily mortal. 
What the law would have been in the second case, had the wound been 
mortal and the applications had hastened the death, is not stated. It 
seems to me, however, the case of a person already languishing from a 
mortal wound is precisely that of one suffering from a mortal dis- 
ease. Certainly the willful and unlawful killing of such a person 
would be a felony, and it cannot be true that the flrst offender and the 
last can each be guilty of murdering the same man — ^if they had no 
connection with each other, and both wounds were not actively operat- 
ing to produce death when it occurred. 

But why is it that one who inflicts a wound not mortal is guilty 
of a homicide, if through misconduct of the patient or unskillful treat- 
ment gangrene or fever sets in, producing a fatal termination, when, 
if it can be clearly made to appear that the medicine and not the wound 
was the cause of the death, he is not guilty of a homicide? In each 
case if the wound had not been, the treatment would not have been, 
and the man would not then have died. In each case the wound occa- 
sioned the treatment which caused or contributed to the death. The 
reason, I think, is found in the words advisedly, used in the last sen- 
tence. In the one case the treatment caused the death, and in the 
other it merely contributed to it. In one case the treatment aggravated 
the wotmd, but the wound thus aggravated produced death. In the 
other the wound, though the occasion of the treatment did not con- 
tribute to the death, which occurred without any present contribu- 
tion to the natural effect of the medicine from the wound. Take, for 
instance, the giving of a dose of morphine, by mistake, suflicient to end 
life at once. In such case it is as obvious that the treatment produced 
death as it would have been had the physician cut off his patient's 
head. But see People v. Cook, 39 Mich. 236, 33 Am. Rep. 380. In 
this case it appears that defendant had inflicted a dangerous wound, 
but it was contended by the defense that death was caused by an over- 
dose of morphine. Defendant asked an instruction as follows: "If 
tfie jury believe that the injury inflicted by the prisoner would have 
been fatal, but if death was actually produced by morphine poisoning. 
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they must acquit." The instruction was refused, but the jury were 
told that if the wound was not in itself mortal, and death was caused 
solely by the morphine, they must acquit The action of the trial 
court was sustained, on the grotmd that a mortal wound had been 
given which necessitated medical treatment, that the physicians were 
competent and acted in good faith, and that it was not made clearly 
to appear that the morphine solely produced death, and that the wound 
did not at all contribute to the death at that time. Under the authori- 
ties this was equivalent to the finding that the wound did not con- 
tribute to the death. 

This case differs from that in this : That here the intervening cause, 
which it is alleged hastened death, was not medical treatment de- 
signed to be helpful, and which the deceased was compelled to pro- 
cure because of the wotmd, but was an act intended to produce death 
and did not result from the first wotmd in the natural course of events. 
But we have reached the conclusion by a course of argument un- 
necessarily prolix, except from a desire to fully consider the earnest 
and able argument of the defendant, that the test is — or at least one 
test — whether^ when the d e ath occurred, the woun d inflicted bv th e 
defendant did c ontr ibute to the event . If it did, alt hough other inde- 
-_ -'^"^' causes also contributed, the causal relation petween the u n- 
lawf ul acts of the d efen dant an d the deat h has been madejout. Here^ 
wheil tftg"TirroaF*was cut, Farrell was not merely languishing from 

r — ^and aft 




a mortal wound. I je w as actually dying — ^an d afte r the throat was 
cut he contmued to languish from both wounds. Drop by drop the 
liiCL.current went out from both wounds, and at the ve ry ins tant pf 

. Tfth 



de ath the gunshot wound" was contributing to {He even t. iijhe«^t2I2Si 
cutting had bee n_j)Y^ third per son, unconnected with the def endan,t . 
he might be g uilty ; for, alth ough aman cannot be kiHed twic e, two 
perso ns, actinglridependentl^ may contribute to his death, and each 
be ^ilty of a homicide . A person dying is still i n life, and mav be 
iallea ; but^lfhe is dying JT nm a wound give n by another, both mav 
p rope rly pe said to have, contributed to his death. * ♦ * 

The court refused to instruct the jury as follows: "Jl ^ou believe 
from the evidenc e that it is impossible to tell whether Will Farrell ^-^ 
died from tjie wound in the throat or the wound in the aDdomen, you 
^re bound to acquit." Thelnstruction was properly refused. It as- 
sumed that death must have resulted wholly from one wound or the 
Other, and. ignored'the proposition that both might have contributed, 
asjEfi^-fmyco^jd have found from the evidence. * ♦ ♦ " ^ %vv^ 

The judgment is aHirmed. 

McFarland and Henshaw, JJ., concurred. 

Hearing in banc denied* 
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IL Justifiable Homicide * 




STOREY V. STATE. 

(Supreme Court of Alabama, 1882. 71 Ala. 329.) 

SoMERviLLE, J.* ♦ ♦ ♦ The record contains some evidence re- 
motely tending to show that the prisoner was in pursuit of the de - 
ceased fo r thff piirpng<* nt re capturing a horse, which the deceased had 
either stolen, acquired by fraud, or else unlawfully converted to his 
own use. 

~ i^ ^h<* prpp^rtY was merely converted, or taken possession of y i >^ 
such manner as to constitute a civil trespass, without anv crimina l G^ 
intent, it would not be lawful to recapture it by any exercise of force ^^^&*V 
which wo uifl amo unt even to a breac i of the peace, much less a f elo- ^ 

nious homicide. Street v. Sinclair. 71 Ala. 110: Burns v. CJamobelL 



Taking the hvPOthe «gt-<s that ther#> wa^ a larrpnv nf fhfi hnrgp, i^ 

becomes miportant to inquir e* what wnnl^ thp n be the rul e. The lar - 
c eny of a horsft is a fplnnv m this state, being specially made so h^ 
s tatute, without regard to the value of ^h<* animal gtolt^H Code 1876, 
§ 4358. The fifth charge requested by the defendant is an asser tion 
of the p roposition tha t if the horse was felonious ly take n and carried 
away by the deceased, and there wa s an appar ent necessity for killing 
deceased m order to recover ttie proper{y^and~prevent tti 
mation of the telonv. the homicide would De justifiable. Tl 



the consum- 

he question 

IS thus presented as to the circumstances under which one can kill 
in order to prevent the perpetration of a larceny which is made a 
felony by statute — a subject full of difficulties and conflicting expres- 
sions of opinion from tiie very earliest history of our common-law 
jurisprudence. 

The broad doctrine intimated by Lord Coke was that a felon may 
be killed to prevent the commission of a felony without any inevitable 
cause, or as a matter of mere choice with the slayer. 3 Inst. 56. If 
such a rule ever prevailed, it was at a very early day, before the 
dawn of a milder civilization, with its wiser system of more benignant 
laws; for Blackstone states the principle to be that "where a crime, 
in itself capital, is endeavored to be committed by force, it is lawful 
to repel that force by the death of the party attempting." 4 Com. 181. 
The reason he assigns is that the law is too tender of the public peace 



s For a discussion of principles, see Clark on Criminal Law (3d Ed.) | 65. 
« The statement of facts and part of the opinion are omitted. 
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and too careful of the lives of the subjects to "suffer with impunity 
any crime to be prevented by death, unless the same, if committed, 
would also be punished by death." 

It must be admitted that there was far more reason in this rule 
than the one intimated by Lord Coke, although all felonies at com- 
mon law were punishable by death, and the person killing, in such 
cases, would seem to be but the executioner of the law. Both of these 
views, however, have been repudiated by the later authorities, each 
being to some extent materially modified. All admit that the killing 
cannot be done from mere choice; and it is none the less certain that 
the felony need not be a capital one to come within the scope of the 
rule. Gray v. Combs, 7 J. J. Marsh. (Ky.) 478, 23 Am. Dec. 431 ; 
Cases on Self-Defense (Horr. & Thomp.) 725, 867; Oliver v. State, 
17 Ala. 587; Carroll v. State, 23 Ala. 28, 58 Am. Dec. 282. 

We find it often stated, in general terms, both by text-writers and 
in many well-considered cases, that one may, as Mr. Bishop expresses 
it, "oppose another who is attempting to perpetrate any felony, to the 
extinguishment, if need be, of the felon's existence." 1 Bish. Cr. Law, 
§§ 849, 850; State v. Rutherford, 8 N. C. 457, 9 Am. Dec. 658. It 
is observed by Mr. Bishop, who is an advocate of this theory, that 
"the practical carrying out of the right, thus conceded is in some cir- 
cumstances dangerous, and wherever admitted it should be carefully 
guarded." 1 Bish. Cr. Law, § 855. 

After a careful consideration of the subject we are fully persuaded 
that the rule as thus stated is neither sound in principle, nor is it sup- 
ported by the weight of modern authority. The safer vye^ ig th^ t ^ 
t aken by Mr. Wharton, that the rule d oes not authoriye thy m ijjp^v^ 

of persons attemptiirg secrPt fp]f^r^iPQ;'• nr^| flppr^tnpon;^r4 Ky fQ|-|^^> ^^^^ 

Wharton on Hom. § 539. Mr. Gr eenleaf confines it to "the preven - ^ ^ 

tion of any atro cious crime atte mpte d to be co nrimitted hy f 9rre^ such 
as murder, robbery, house^'b reaio ng'Tn^ th e nigh ttim e^ rape, mavhem . 
or any oth er act of felony again§tj]ie.7j3£i:sg^l" (3 Greenl. Ev. 115); 
and such seems to be the general expression of the common-law text- 
writers (1 Russ. Cr. 665-670; 4 Black. Com. 178-180; Whart. Amer. 
Cr. Law, 298-403; 1 East, P. C. 271; 1 Hale, P. C. 488; Foster, 
274). It is said by the authors of Cases on Self-Defense, that a kill- 
ing which " appears to be reasonablv necessarv to prevent gf fnrrible 
and atrocious felony against prope rty is ju stifi^t ile_. h_omicide. " "This 
nil^/^ it is afj^^^l, "the common-law wr iters do not extend to secret '' 
fglonies, or felon ies n ^t accompa nied witlTiorce," although no modern 
case can be found expressly so adjudging. They further add: "It 
is. Pfetty clear that the right t o tg;jill in defense of pr operty does n ot 
extend to ca^es of larceny, which is _a ginuELjoT.i isjecre.t character^^al- 
t bough the ca ses wMcTTiTiustrate this exception are generally cases 
ot thett of articles of small value." Cases on Self-Defense (Horr. '& 
'fIiomp:),*9OT,'902. This was settled in Reg. v. Murphy, 2 Crawf. 



JUSTIFIABLE HOMICIDE 



105 



& Dix, C. C. 20, where the defendant was convicted of shooting one 
detected in feloniously carrying away fallen timber which he had 
stolen from the premises of the prosecutor; the shooting being done 
very clearly to prevent the ^ act, which was admitted to be a felony. 
Doherty, C. J., said : "I cannot allow it to go abroad that it is lawful 
to fire upon a person committing a trespass and larceny; for that 
would be punishing, perhaps with death, offenses for which the law 
has provided milder penalties." This view is supported by the follow- 
ing cases: State v. Vance, 17 Iowa, 144, McClelland v. Kay, 14 B. 
Mon. (Ky.) 106, and others not necessary to be cited. See Cases on 
Self -Defense, p. 901, note. ♦ ♦ * 

Tt rannot h^ ^ii<>Qtinnf>H hn^ev<>r^ t hat if there was in truth a larcen y 
oi the prisoner's h orse, he or any other private p^^rson h^(f^ a lawful 
rjgtit to pursuelKe thief for the purpose of arresting him and of re - 
capturing the stolen propert y. " Code Wb, §§ 4668-4670; 1 Bish. 
(Jr. froc. §§ 1(!>4, lo:). He is not required in such case to inform the 
party fleeing of his purpose to arrest him, as in ordinary cases. Code 
1876, § 4669. And he could, if resisted, repel force with force, and 
need not give back or retreat. If under such circumstances the party 
making resistance is unavoT3ably killed, the homicide would be ju s- 
tifiable . 2 Bish. Cr. Law. S 647; 1 kuss. Cr. 665; State v. Roane.' 13 
N. C. 58. If the prisoner's purpose w as honestly to mak e a p ursuit. 
he wnnlH nQt fpf thig r<*flgnn be chargeable with the imputation of nav- 
ing wrongfully brought on the difljculty; hut the law would not per - 
mit him to resort tcTtne pretense oi pursuit as a mere colorable de- 



vice Ibeneath which to perpetrate crimeT 

There are some other questions raised in the record which we do 
not think necessary to discuss. T he judgment of the circuit court 
must be reversed, and the cause remanded tor a new tnal . In the 
meanwhile the prisoner will be retained in custody until discharged 
by due process of law. 



CARROLL V. STATE. 

(Supreme Conrt of Alabama, 1863. 23 Ala. 28, 58 Am. Dec 282.) 

Goi^DTHWAiTS, J.* We will first consider the questions presented 
by the refusal of the court to give the charge requested. * * * 

A mere civil ^resoass upon a man's house, unaccompanied with such 
force as to make it a breach of the p eace^ would not be aj)ro vocation 
which would reduce the killing to manslaughter, if it was done unc| er 
circumstances from which ^he law would imolv malice, as with ;| dead- 
weapon. For trespasses w ith force it mav b e ypir^^^ ^^ tnanglangh- 
t gr, according to the circumstances. T he owner may resist the entry, 

• Tlie statement of facts and part of the opinion are omitted. 
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but he has no right to kil L u nless it be rendered "%fri*i^*y ^^ P^^Ymt 
a telonious destruction of his property, or to defend himself again st 

loss of \\^^ nr prrpa t hnHily harm Tf hp icUU wh<>n th<^re is not a rea- 

sonable ground of apprehension of imminent danger to his person or 
property, it is manslaughter, and if done with malice, express or im- 
plied, it is then murder. 

The rule as to the extent of protection to the dwelling being ascer- 
tained, there is but little difficulty in its application to the facts as stat- 
ed upon the record. It is conceded most fuUv that, if the evidence 
s hows an assa ult upon th e ho use or the person under circums tance s 
which wou ld create a reasQlxable apprehension— ^that is. a iust appr e- 
hension in the_mind.j)f a reasonable, ma n — of the desi^ t o commit a 
felony wi th force, or to_inflict_ a personal in jury., which migh t resu lt 
i n loss of life or great h^dilv harm^ the danger of the desipi being 
carried into execut ion he'mg \mrY}\^ent and present, the persot^ ip whos e 
mind such an apprehension is induced, a n d 9ver ^hose p er son or p rop- 
er ty such dange r js impend ing^ mav lawfully act upon a ppearances an^ 
kill th e assailant. The law m such a case would not require that the 
danger should be real, that the peril should actually exist ; but it does 
r equire that the appearances should be such as would excite ^ reason - 
Lrehension of such peril^ a n d if such appearances do not exis t 
th e kil ling would be either murde r or m ansl augh ter. 

Assuming, therefore, that the deceased came to his death by the act 
of the prisoner, and by the use of a deadly weapon, and in the aspect 
of the case as presented by the charge requested, the question is s im- 
ply whether the act was don e und er the necessity^ real or a pjgxe nt. 
which the law require s, j^ it was no t, it folloY^s^necessarilxihaLlbe 
prig ^ner w as guilty either of murder or manslaughter: and, if ther e 
was any evidence' which tended to show that^such necessity ex isted, the 
rjjar^e r equested §hould have .beer\ ^YQp. Without referring to the 
evidence in detail, it is sufficient to observe that the bill of exceptions 
sh gy^s that none w as o ffered of any^act of yigl ence op the pa rt of the 
deceased, ei ther in making the entry into the house, or after it had been 
made, unless th e entry itself, after_he had been warne d not to enter . 
migh t be regar3e? as an act of violence, WHen the law speaks of a 
for cible tr espass, it means such a trespass as would amount to a breach 
of the peace. Entering the house after a warning had been given 
would have aggravated the trespass; but, if done without force, it 
would not have been a breach of the peace. The^ wh ole evidence, 
th erefore, consisted_pf the.previous .tbieatSiJIiade by t he de c eased an d 
the trespass committed by him. The threats, however, did not change 
the character of the trespass and convert it into a trespass with force. 
We have seen t hat, althoug^h a forcible trespass^ up on the dwelling; " 
hous e may in some ca ses authorize^ the killing of the assailant^^et it is 
not every invasion even "ol tHis characte£up6n a man's dwellin g whicF 
will reduceTKeToIUhg ito mansIaughterr'ThsLiharge requested refer- 
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r ed solely to the riffht of the prignnpr fr^ prn^^^^t the possession of hi s 
house, ai^H the rj^^^qm.^^flprps. fhen-inre mtiRt tend to prove a reason- 
able aDPreh<g^«;ion nn hU parf ^i tlif> PvktPnrP ni\uch a sfratp nf farts ^ 

as would relieve him from the crime of mur der. Taken in connection Zfj. 
with the evidence, then, ttie charge ass prtef| [ the, proppsition that, where ^^^^"^ 
the evidence e stablished only a trespass w ithout force, it tended to cre- 



ate a reasonable lipprehension^ not onlv that it was committed "wit h 
force, bu f imrtpr Qiirh ^irriim<^^^nreft as would be sufficient to reduc e 
the killing to manslaughter! We think there was no error in the re- 
fusal of this charge. * * * 
There is no error in the record, and the judgment is affirmed. 



STATE v. MORGAN. 

(Supreme Court of North Carolina, 1842. 25 N. C. 186, 38 Am. Dec. 714.) 

Gaston, J.* ♦ ♦ ♦ ^Assuming, then^jhat,th^^ pjfflst^hjff. had 
wron^fullv taken the gun, and that the defendant had a rigrht to Re- 
quire its return, and that exertion of force, nothing^hortof that whkh 
was begun on the part of the defendant, would have availed to compel 
its return, in our opinion the assault is not justified . It was made with 
a deadly weapon, which, if used, would have probably occasioned 
death, and made without any previous resistance on the part of the of- 
ficer. It was, therefore, an assault with intent to kill. If this intent 
were lawful, the assault with that intent was lawful. If this intent 
were unlawful, an assault with that intent cannot stand justified. Now, 

rhen it is said that a man may rightfullv use as mu ^b fnrr^ as iq npr- r\ .^ . 
^ssary for the protection of his person or property , it should be recol- Y^^ ^' 
lectea that this rule is subject to this most important modification : that 
he shall not^ except in extreme cases, endanger human life or do great 
bodily harm. "'" 

It IS not every right of person, and still less of property, that can 
lawfully be asserted, or every wrong that may rightfully be redressed, 
by extreme remedies. There is a recklessness, a wanton disregard of 
humanity and social duty, in taking or endeavoring to take the life of 
a fellow being, in order to save one's self from a comparatively slight 
wrong, which is essentially wicked, and which the law abhors. You 
may not kill, because you cannot otherwise effect your object, although 
the object sought to be effected is right YflU can only kill to save life 
r.r }\rr^\. r^ ppvpnt ^ fry^^ t crfme, or to accomplJsh a necessary, public 
4uty. Thus an officer, acting under a legal pr ocess, has a right to ar- 
rest the person agamst whom it is directed, an3 retake him, if he break 

• The statement of facts and part of the opinion are omitted* 
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custod y : and for such purpose he may and ought to use necessary 
force. Yet, if the process be in a civil case, or for a misdemeanor only^ 
and the officer, although he cannot otherwise arrest or retake his pris- 
oner, intentionally kills him, it is murder. 1 Hale, 481 ; Foster, 271 ; 
1 East, P. C. c. 5, §§ 306, 307. The purpose is indeed rightful, but it 
is not one of such paramount necessity as to justify a resort to such 
desperate means. So it is clear that if one man deliberately kills an- 
Other to prevent a m^^e t r#><;paQg nn hi<} property, y hether^ thaf fyf ^- 

pass could nr raiilH nnt hp n^hi;>r^i'^<^ ^j^yt^nf^A !ia i'c gntnty nf Tn^||-r|Ar 

If^ indeed, he h^^ at first used moderate force. an<^ ^hig hfid been re- 



t urned with such violence that his own life was endangered, and then 
he Killed trom necessity, it would hav e^been ex cusable homicid e: not 
because he could take life to save property, but be might take the life 
of the assailant to save his own. 

If these principles be right, and we think they cannot be contested, 
it would follow t hat, i f unfort unately the rag^e of the defeq^ant in ^} ]is 
case had pot been pacified, and the fatal blc^w had fallen and deat h 
ensued, it would have been a clear case of murder. If so. then the as - 
s ault made was an j jssanlf with I'ntenf ff> ^pi^mit murder . A justifia- 
bi^ assault with intent to commit murder is a legal solecism. 

This opinion must be certified to the superior court of Henderson, 
with instructions to render judgment for the state upon the special ver- 
dict. 

Per Curiam. Ordered accordingly. 




<^ < /'i. 
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MORRISON V. COMMONWEALTH. 



t>t<K<^/ 



(Court of Appeals of Kentucky, 1903. 74 S. W. 277, 24 Ky. Law Rep. 2493.) 

HoBSON, jj * * * The case comes to this: Did Morrison, Q 
when he saw Alex Dean committing an assault on his sister, and push- M/iiA^^ 
ing or striking her against the house, have a ri^ phlto intervene betwee n 
t he broth er an d sist er for her protectjonTrom a si mple battery ? In 1 
Bishop on Criminal La w7 § 877, it is said: "Th ^ Hnrtrin^ )ierq ^§ th^ t 
whatever one may do for him self hejnay do for another. The com- 
mon case, indeed, is where a TatKer, son, brother, husband, servant, 
or the like, protects by the stronger arm the feebler. But a guest in 
the house may defend the house, or the neighbors of the occupant may 
assemble for its defense ; and, on the whole, though distinctions have 
been taken and doubts expressed, the bet ter view plainly is that oti g 

ma y (jo for an other wViatevpr thp nfher may Ho f Or. higi§df •" This 

Statement of the law, as applied to simple batteries and breaches of 



Y Fart of the opinion is omitted. 
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the peace, is broader than it is usually put in the authorities. Thus, 
in 3 Bl. Com. 3, it is said : "The defense of one's self, or the mutual 
and reciprocal defense of such as stand in relations of husband and 
wife, parent and child, master and servant. In these cases, if the 
party himself, or any of these, his relations, be forcibly attacked in 
his person or property, it is lawful for him to repel force by force ; and 
the breach of the peace which happens is chargeable upon him only 
who began the affray." In a note to this it is added : "When a per- 
son does not stand in either of these relations, he cannot justify an 
interference on behalf of the party injured, but merely as an indiffer- 
ent person to preserve the peace." See, to the same effect, 2 Am. & 
Eng. Enc. Law, p. 981 ; 2 Roberson, Criminal Law, § 543. 

When a felony is apparently about to b £_cQmniitted^ _as where there 
i s apparent danger of loss of^ life by the person assailed, or of grea t 
bodily harm to mm, a dirterent rule prevails, Aflfl th^re an y ihirc Tpg!-- 
son may lawTully intervene'^loF Ihis 'pfotel5tion ^ means iEor 

his aetense as tne person assaulted himself may Tavviuiiy' use. "But 
assault is not felonious, and the person intervening: does not 
stand in any oi the relations to tne one assaulted excepted out of the 
c oinmon-law rule, then he who intervenes can only act for the prese r- 
vation At Ip^ p<>are tie cannot come into the difficulty for the pur- 
pose of taking the place of the person assailed and continuing the fight. 
This is the common-law rule, as we understand the authorities, and 
we cannot depart from it or extend it. 

It is conceded on all hands that Morrison ran down on tiptoe to 
where Alex Dean and his sister were, some 90 feet away. If, when 
he got there, he at once stabbed Dean in the back, as stated by the 
witnesses for the commonwealth, he was the aggressor. The instruc- 
tion of the court, which submitted to the jury the question whether 
Morrison believed, or had reasonable grounds to believe, himself in 
danger of death or great bodily harm at the hands of Dean, when be 
stabbed him, was more favorable to Morrison than the law warranted, 
as the court did not submit to the jury the question whether Morrison 
was the aggressor. Morrison knew th ^f- th^ illirit relations bef^eep 
him and Ida Dean werTth^ foundation of the animosity ^jLAl^x Dean 
to him^ He jlso k n ew that this wa s the cause of the quarrel between 
t he brother^nd s isTer. With t&is knowledge he ran on tiptoe down 
to where they were, armed with a dirk ; and if, as he says, he caught 
A lex Dean by th e s houlder and sh oved them aj)art. sajingjojiim, 
"V ou yan't bea t her where li am /' his interference was not as an in- 
d tferent person t o p|-f,fiprve tV]fi p^are, inr his first act was to commit 
a battery on Alex D ^ftp V takmgr i^im bv the shoul der, and this was 
followed up by a declaration which he could but knowjunder all the 



circumstance s^ would make Alex Dean regard him asJ^UASSaikat To 
hold that he intervened, under the evidence, as^aaJLadifferent^jgerson 
to preserve the peace, would be to give no real effect to the common- 
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law rule allowing greater rights to parent and child, husband and wife, 
master and servant, or the like, thsui to other persons in cases of sim- 
ple batteries or breaches of the peace. According to his own testimony, 
the manner of his approach, his conduct on reaching Alex Dean, and 
his declaration to him, under the circiunstances, were not those of one 
bent on peace, but ^f nnf pr'^rv^r^Tg tr ^^''>"^p*^" thr Wft"'^" ^"^ ^F^*" 
her battles fjjj her. H^ was. , therefore, the aggressor, and the court 
did not..err in ref using to a dmit the orogf ft^ to the bad character o 
Alex Dean or his^previo u s threa ts ;and this evidence, if admitted, 
could not have been of material service to the defendant under the view 
of the law which we have indicated, for the jury might have inferred 
that, when he interfered with knowledge of the previous threats and 
the character of Dean, he anticipated the result that ensued. 

The verdict of th^ \\]pf finHtn^ hi'^^ fP"'^^ ^^ mans laughter and fix- 
ing his punishment at 11 years in the p e nitent iar y, seems to have bee n 
due to their accepting the version o f tTie transaction as pven by t he 
witnesses for the commonwealth, and tHeir believing that Morrison 
acted in sudden heat on seeing the woman assailed by her brother. 
Judgment affirmed. 

NuNN^ J., dissents. « 

III. Excusable Scu-Dcfcnsc • , j9 J 

1 vi T 

GOODALL V. STATE. 

(Sapreme Court of Oregon, 1861. 1 Or. 333, 80 Am. Dec 396.) 

BoicE, J.* * * * The next question in this case arises on the 
s everal i nstructionso f the judge as to what would justify the takiny 
of life in self-defense, and all there is on the subject ia tliQ instnictions 






may be considered together. After instructing the jury in the Ian- 

the person killed] ^that^it was not ^eno ugh th at the g arty ki lled. had a ^ 



guage oTlEe statute, the' court said : " To justi fy a kill in g in self-de- Sk 
fense it was necess ary th at an assault should Kave been committed by ^^ 



pistol in his handj but that the re mu st^have been a presentation of it, 
or some"demonstration of shooting^" TKe court also said that ^ ^the 
havi ng a drawn pistol in his hand by deceased would not be enough, 
although deceased had threatened to take the .life of the jprisoner. anyi, 
these thre ats had been communicated to him." 

I understand, by thpsp instrp^*^^'^"'^, ^^af the court held t he law 

• For a dlscassion of principles, see Clark on Criminal Law (3d Ed.) S ^ 

• Tlie statement of facta and i>art of the opinion are omitted. 
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to be that an actual assault with the pistol was necessary to justify 
t he kihing, which means that there n^yst have been on the part of the 
deceased an attempt ^^ shoot the prisoner, and until stirh attempt 



was made the prisoner would not have been justified in acting yn the 
defensive and in s hff()|i^gr th^ Hpr<^^< ;ed. alth9ugh deceased appeared 
before him witli a d^wn ni«^ { 9)( ^^^ had threatened his life . If st^ch 
be the law, then tb gj^e i<^ nn such thing as available self-defense— when 
^ilff ^i fsailant makes his attack with a pistol or other kind of' Ar^a r ^ il' 
far theassault and discharge of the weapon are simultaneous, or so 
nearly so^ that resistance would be alrr^pst impnRsi1;>1e, Suppose A., 
who has threatened the life of B., appears to B. suddenly, at the house 
of the latter, at an unusual place, armed with a gun, and in a threaten- 
ing attitude, and B., induced by the previous threats and unusual ap- 
pearance of his adversary, and believing his own life in imminent 
danger, and having himself a pistol, shoots A. and kills him, before' 
A. actually makes an attempt to level his gun. Would this be mur- 
der? I think not Such a case, unchanged by other evidence than 
the killing, would lack all indications of malicious intent, which is 
necessary to constitute murder. 

If B. under such circumstances, acting from appearances, and be- 
lievmg that he was m actual and immnient danger of death or great 
odily harm, snoulcl kill A., I think he would be justifi ed. By the com- 
mon law one acting from appearances in such a case, and believing 
the apparent danger imminent, would be justified, though it after- 
wards turned out that there was no real danger, and that the gun of the 
assailant was only loaded with powder. This is, certainly, as strong 
a case for justification as when one, alarmed in the night by the cry of 
thieves, rushes forth in the dark, and by mistake kills an innocent 
person ; and in such a case the slayer would be excused at common 
law. Such was the dictum in the Levett Case, which has been ap- 
proved by the English commentators. 1 East, P. C. 274 ; 1 Russell 
on Crimes, 669. 

In the case before us there was evidence te ndi ng to show that when 
th e pris on er hrs t sa w dec eased, at"tlie time the fatal shots were dis- 
charged, deceased had a pi sto^ in his ha nd a nd was stan din g o n the 
doorstep of the prisoner's private room which was an unusual place 
for one whp had th reatened the prisoner's life, and whom he consid- 
grgdhis enemy;. And I think the court should have instructed the 
jury tliatlf they believed, from the evidence in the case, that there was 
reasonable ground for Goodall to believe his life in danger, or that 
he was in danger of great bodily harm from the deceased, and that 
such danger was imminent, and he did so believe, and, acting on such 
belief, killed the deceased, he was ex cusable, and that it was not neces- 

•y that he should wait un til an assault was actually committed. 

rhe whole doctrine ofself^HJeFense was most ably examined and 
illustrated in the case of Thomas O. Selfridge, tried in the Supreme 
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Court of Massachusetts ; and the doctrines of that case were adopted 
in the state of New York in the case of Shorter v. People, 2 N. Y. 
193, 51 Am. Dec. 286, where it is declared by Bronson, J., in speak- 
ing of the same case, " that when, from the nature of the attack, there 
i s reaso nabl e ffl-ound to believe that tnere is a desiyt^ to destroy l^ js 
li fe, or commit anv felony upon his person, tfie ^fillif ^f th<> asQailap^ 
ill be exrusahlp hnmiride. although it shQiilH aftprwnrHc app#>i^r ^^af 

no felony w^<f intenHpH '* "To this doctrine," says the learned judge, 
"I fully subscribe. A different rule would lay too heavy a burden on 
poor humanity." He further says that the authority of the Self ridge 
Case was followed by the revisors in framing the statutes of New 
York touching this question. And our statute is a copy of the New 
York statute, and, if the doctrine is properly applicable there, then it 
is applicable here also. 

i^ As to what will constitute reasonable grounds of belief in such 
cases, sufficient to justify taking life, must depend, to a considerable 
extent, on the circimistances of each particular case. And the rea- 
sonableness of the appearances under which a party claims to justify 
may very properly be left to a jury, under the instructions of the court 
And I think it is going too far to lav down the general rule that an 
actual assault mu^f he r^ip^it t.ed : forsuch a rule would take away, 
or at least render 
fTrearma ar e ^sgHT 

It is also assigned as error that the court instructed the jury "that, 
killing being admitted by the accused, it devolved on him to prove that 
he was justifiable." I think this instruction in conformity with the 
common law ; but it is not necessary to examine the common-law au- 
thorities on this subject, for our statute, in the fourth section of the 
third chapter, provides : "Therejhall be some other evid gfi ce nf malirj ^ 
than th^ jn ere p roof of killing, to constitute, murder in th ^ first; ; >r 
second degree." This, I think, is conclusive on this subject; for it 
was the 'evident intention of the Legislature, by this statute, to impose 
on the prosecution some further burden than the mere proof of the 
killing to establish the malice, which, under our statute, is not to be 
presumed from the mere proof of the killing, and I think the instruc- 
tion of the court was error. 

There is another ground of error assigned, which is that the court 
erred in permitting the declarations of Potts to be given in evidence, 
made to his son prior to the killing, and declaring the reason why 
he was going to the house of Aldrich, where he was killed. I think 
this evidence was improperly admitted, and that the only declarations 
of the deceased which are competent are dying declarations, or those 
which are a part of the res gestae. 
Judgment is reversed. 



I or at least ren der a lmos t unavailab le, the rjgb t "^ self -defence when 
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V^^^"*^ STATE V. GARDNER. "^^^^^-^-<r ^ 

(Supreme Court of Minnesota, 1905. 96 Minn. 318, 104 N. W. 97L 

2 L. B. A. [N. S.] 49.) 

Jaggard, J.,^* ♦ ♦ ♦ delivered the opinion of the court. 

The assignments of error raise many questions as to the correct- 
ness of the charge of the court. The court charged, inter alia : * 'But 
to justify the taking of human life in self-defense it v^ ^\ ^pp^ar ^^^"^ 
all the evidence that the Hpfp.ndant 11 9^ only ftl^^^^ ^"^ ^" or^^ faith 
endeavnre(| tn avoid an encounter and to escape from his assailan t 
before the fatal shot was fired . * * * T he ripht to defend him- 
self bv taking the life of his assailant would not arise until the de - 
f enda nt hfid at \e^^\ a| tempted t;o avoid the necessity of such an a(^ t: 
b ut in this connection I also charge vou that when he is assailed or 
threatened he is not necessarily bound to retreat, and whether, nnt^e r 
the cirqumstances of f^if; rage the defendant was fustified in doinp- 
what he diH. is a matter fnr von tn Heterrnine ^nd not for the court to 




^^}^^ ** We are of the opinion that this charge was erroneous in it- 
self (Perkins v. State, 78 Wis. 551, 47 N. W. 827; Shell v. State, 
88 Ala. 14, 7 South. 40), and was not applicable to the facts proved. 
The common-law doctrine of *'retreat to the wall" is thus referred to 
i n a trequently quoted paragraph from Coke (3 Inst 5^): "Some 
be voluntary, and yet being done upon an inevitable cause are no 
felony; as if A. be assaulted by B., and they fight together, and be- 
fore any mortal blow given, A. giveth back until he cometh unto a 
hedge, wall, or other strait, beyond which he cannot pass, and then, in 
his own defense, and for safeguard of his own life, killeth the other ; 
this is voluntary, and yet no felony." The rule on this subject has 
tended in some American jurisdictions to be enforced with strictness ; 
in others, to be largely modified, in accordance with changed condi- 
tions, and, indeed, to be positively relaxed. See State v. Matthews, 
148 Mo. 185, 49 S. W, 1085, 71 Am. St. Rep. 598 ; Runyan v. State, 
57 Ind. 80, 84, 26 Am. Rep. 52. In a leading case (Erwin v. State, 
29 Ohio St. 186, 23 Am. Rep. 733), after a review of the common- 
law authorities, in consequence of this confusion in the later cases, 
the court, inter alia, said : "The question then, is simply this : Does 
the law hold a man who is violently and feloniously assaulted respon- 
sible for having brought such necessity upon himself, on the sole 
ground that he failed to fly from his assailant when he might have 
safely done so? The law, out of tenderness for human life and the 
frailties of human nature, will not permit the taking of it to repel a 
mere trespass, or even to save life where the assault is provoked ; but 
a true man, who is without fault, is not obliged to fly from an as- 



10 The statement of facts and part of the opinion are omitted. 
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sailant, who by violence or surprise maliciously seeks to take his 
life or do him enormous bodily harm." The Supreme Court of the 
United States approved of this rule and of Runyan v. State, supra, 
in 1895, in Beard v. United States, 158 U. S. 550, 15 Sup. a. 962, 39 
L. Ed. 1086. ♦ * * 

In Rowe v. United States, 164 U. S. 546, 17 Sup. Ct. 172, 41 L. 
Ed. 547, the defendant, a Cherokee Indian, had an altercation with the 
deceased at a hotel. After a quarrel at the supper table the accused 
swore at the deceased and kicked him. The accused then leaned 
up against the counter, as if, according to his own testimony, he had 
abandoned the controversy. Immediately the deceased sprang at 
him with a knife, cutting him. Thereupon the accused shot and killed 
his as$ailant. The trial court charged in a carefully qualified way 
as to the duty of retreat. Mr. Justice Harlan, inter alia, said : "The 
accused was entitled, so far as his ri f^h^ \n resist thp att;ic } c ^^as con - 
c opied, to remain where he was, and to do whatever was necessary , 
or what he had reasonable grou nds t o believe at the time was neces- 
s ary, to save his life o r to ^rot ect himself from great bodily harm ; 
an d, under the circums lanc es, it was error to make the case depen d, 
in whole or m part, upon the inquiry whether Jhfijaccused could, b)r 



ste pping aside, have avoicfe? the attack, o r could h ave s o carefulb 
aimed his pistol as to parajyze tlie arm of his assailant. witTi out mor e 
seriously wounding him." This accords with the general law on the 
subject. Harbour v. State, 140 Ala. 103, 37 South. 330; People v. 
Newcomer, 118 Cal. 263, 50 Pac. 405; State v. Gushing, 14 Wash. 
527, 45 Pac. 145, 53 Am. St. Rep. 883 ; Babcock v. People, 13 Colo. 
515, 22 Pac. 817; Brown v. Commonwealth, 86 Va. 466, 10 S. E. 
745; State v. Cain, 20 W. Va. 679; State v. Evans, 33 W. Va. 417, 
10 S. E. 792; Commonwealth v. Selfridge (1806; Mass.) Horr. & 
T. Cas. 1 ; Pond v. People, 8 Mich. 150; People v. Macard, 73 Mich. 
15, 40 N. W. 784; State v. Bartlett, 170 Mo. 658, 71 S. W. 148, 59 L. 
R. A. 756; Willis v. State, 43 Neb. 102, 61 N. W. 254; 25 Am. & 
Eng. Enc. Law (2d Ed.) p. 272, note 2. 

The rule of law in this state is not inconsistent with this conception 
of the duty to retreat so far as is involved in the case at bar. ♦ * */^ 

Xha doctrin e of "retreat to the wall" had its or igin b ef ore the gen^^ ^ ^ 
eral intr oduction of guns. Justice demands that* its application liave ^^\ 
due regifno the "present general use and to the type of firearms. It 
would be good sense for the law to require, in many cases, an at- 
tempt to escape from a hand to hand encounter with fists, clubs, and 
even knives, as a condition of justification for killing in self-defense ; 
while it would be rank folly to so require when experienced men, arm- 
ed with repeating rifles, face each other in an open space, removed 
from shelter, with intent to kill or to do great bodily harm. ^^Tiat ^ 
mig ht be a reasonable chance for escape in the one situation mig ht in HtX 



the other be certain death." Self-defense has not, by statute or by 
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judicial opinion, been distorted, by an unreasonable requirement of 
the duty to retreat, into self-destruction. 

In the case at bar one of the theories of the state was that the de- 
fendant shot Garrison while he was at work leaning over the poles. 
In this view the charge as to escape was not involved, and the sub- 
ject should not have been referred to. It became relevant only in 
the consideration of the defendant's narrative of the tragedy, ^c- 
cordiner to that narratixfi..lb£.^ccused knew of the threats 



rarnson 
(earn: 



to 




im . Garrison was onlv 30 feet awav from hi^ 
mst the house or a lo^. Etefendant had more than 100 



paces to travel before he could reach the poplars surrounding l^arri - 
son's curtilage . An attempted retreat finally nmst hav f. rfiR];i^tp4jP 
exposing him to a duel with a dead shot like Garriso n. It would no t 
have been reasonable to have reouirec^ him to have undertaken to 
reacii and take Garrison's gun. G^rris(; >n ^ the larg erjnan. would^^as 
he said, have broken him in two before he could have secured it and 
protected nimselt. llwasapparently as dange rous for him to re - 
treat as to stand his yound. D uncan v. State, 49 Ark. 543, 547, 
^46, D y. W. 154. To use the expression of Chief Justice Gilfillan, 
referred to, if the jury believed the defendant's narrative, he had no 
"practicable means to avoid threatened harm by an attempt to escape 
or retreat. He had no re asonab le w ay open to ret reat wi thout in - 
creasing his peril .** Harbour v^ State, supra. He had "come to a 
strait." Coke, inst. supra. The fact that Gardner carried his gun did 
not justify giving the instruction, riis contentio n was J hat this was 
rdance with a natural and the general custom of the wilH an^ 






^*^ 



unsettled wilderness m wnicti he lived . Moreover, as was held in 
People V. Macard, supra, a person knowing his life to be threaten- 
ed and believing himself to be in danger of death or great bodily 
harm, is not obliged to remain at home in order to avoid an assault, 
but may arm himself sufficiently to repel anticipated attack and pur- 
sue his legitimate avocation ; and if, without fault, he is compelled to 
take life to save himself, he may use any weapon he may have secured 
for that purpose, and the homicide is excusable. And see Bohannon v. 
Commonwealth, 8 Bush (Ky.) 481, 8 Am. Rep. 474. It was accord- 
ingly reversible error, in any^yiew of thejrasCj^for t: h^ tP ftl PQU Tt tp 
have charged upon the subject oj es cape or retreat. ♦ * * 

The judgment and order appealed from'are reversed, and, in accord- 
ance with section 7391, Gen. St. 1894, a new trial is directed. ♦ * * 
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PEOPLE V. BUTTON. 

(Supreme Court of California, 1895. 106 Cal. 628, 39 Fac 1073, 28 U B. A. 

591, 46 Am. St Rep. 259.) 

Garoutte, J.** The appellant was charged with the crime of mur- 
der, and convicted of manslaughter . He now appeals from the iudg- 
ment and order denying his motion for a new trial. 

For the perfect understanding of the principle of law involved in 
this appeal it becomes necessary to state in a general way the facts 
leading up to the homicide. As to the facts thus summarized there is 
no material contradiction. The deceased, the defendant, and several 
other parties were camped iq the mountams . Thev had been drinkinp , 
and, except a bov. were all under the influence of liquor more or les s 

' ■^t L.J , ! . . . *' 

— the defendant to some extent^ and the deceased to a f^reat exten t. 
The deceased was Ivin^ on th^ f round, with his hpaH restingr upon a 
rock, when a dispute a rose between him and th^ Hpfpndant. and the 
defendant thereupon kicked or s^ampe ^Jijfp in th^ farp The assault 
was a vicious one, and the injuries of deceased oc casioned there by 
most serious. One eye was probab ly destroyed, and some bones o f 

. roken . An expert testified that these injuries were so serious 

as likely to produce in the injured man a dazed condition of mind im- 
pairing the reasoning faculties, judgment, and powers of perception- 
Immediately subsequent to this assault the defen dant went some dis - 
tence from the camp, secured his horse, returned^ and s^d^led it ; , wit h 
I ge avowed intention of leaving the camp to avoid fnr^h^^ trmihly. 
The time thus occupied in securing his horse and preparing for de- 
parture may be estimated at from 5 to 15 minutes. The deceased's 

conduct and situation during the ahgpnrP ni <^^fp;pt}^nf iq nnt maHp 

plain by th e evidejice, butjie^was probably still lyin g where a <i<iP"^^<*" 
At this per iod of time^ the decease(i_ advanced upon defenc ^^nt ^i^ g 
knife, which wa s taken from him by a bystander^ whereupon hq <^piz- 
ed h isjafun and attempted to shoot the defendant^and then wasjjiu}- 
s elf shot by the defendant and immediately died^. There Is also some 
further evidence that deceased ordered his dog to attack the defend- 
ant, and that defendant shot at the dog; but this evidence does not 
appear to be material to the question now under consideration. 

Upon this state of facts the court charged the jury as to the law of 
the case, and declared to them in various forms the principle of law 
which is fairly embodied in the following instruction : "Qn^jdlftJja^ 
sought a^comb at for the purp_QS^i}f taking adv^antag^ ol.anQtber may Q^^^^ 
a?terward endeavor to decline any further {^^mpr^lp, ;^nd, ^^ he really ^ 
and in good faith does'so before killing the. pers^a S^ith whfinx-hf 
sought the combat jpr such purpose, he may justify the killing nr^ the 



11 Fart of the opinion Is omitted. 
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same ground as he might if he had not originally soug;ht such combat 
f or such purpose^ provided that vou also believe that his endeavor 
was of such a character, so indicated as to have reasonably assur 



reasonable man that he was endeavoring^ in good faitnto decline fur- y 
tiier combat, unless you fu rther bf^lj ieve that in the same combat in ^"^t^^ 
whjch the fatal shot was fired> and prior to the defendant endeavorin g 
to^ cease furt her attack or quarrel^ the deceased received at the hands 

ian^ such injuries as deprived him of his reason q r his 






c apacity to receive impressions regarding def ^^n^f^nfr's Hpsipi anH en- 
d^vorto cease further combat." » * * q^ 

nowledge of the withdrawal of the assail^t in good faith frQm ,A^^_v 
the combat must be brought home to the assailed . He must be noti- ^^^ 

ed in some way that danger no longer threatens him and that all 
fear of further harm is groundless. Yet, in considering this ques- 
tion the assailed must be deemed a man of ordinary understanding. 
He must be gauged and tested by the common rule — z, reasonable man. 
His acts and conduct must be weighed and measured in the light of 
that test, for such is the test applied wherever the right of self-defense 
is made an issue. His naturally demented condition will not excuse 
him from seeing that his assailant has withdrawn from the a ttack in 

f ood faith . Neither his passion nor his cowardice will be allowed to 
lind him to the fact that his assailant is running away and all dan- 
ger is over. If the subsequent acts of the attacking party be such as 
to indicate to a reasonable man that he in good faith has withdrawn 
from the combat, they must be held to so indicate to the party attack- 
ed. Again, the party attacked must also act in good faith . He mus t 
act in ^ood faith toward the law, and allow the law^ punish th e 
offender, ke must not continue the combat fo r the purpose of wr eak- 
ing vengeance, for then he is no better than his adversary . The law 
will not allow him to say, "I was not aware that my assailant had 
withdrawn from the combat in good faith," if a reasonable man so 
placed would have been aware of such withdrawal. If the party as- 
sailed has eyes to see he must see, and if he has ears t o hear he must 
hear. He has no right to close his eyes or d ea den his ears. 

This brinpfs us directly to the consideration of the ppint in the /) 
ray r^^s ed by the charge of the court to the ju ry. While the de - t<5^ 
ceased ha d eyes to see a nd ears to h ear, he ha d no mind to compre- ^^ 
hend, for his mind was taken froni him by the defendant at the fi rst 
assault, ihroughout this whole affrayT it must be conceded that ^i\ i ^ 
deceased was guilty of no wrong, no violation of the law. When he 
attempted to kill the defendant hV lhougTif he was ac ti ng in se lf-de - 
fense, and according to his lights he was acting" in self-defense! 'to 
be sure, tnose iigtits, suppliea by a vacant mind, were dim and un- 
satisfactory, yet they were all the deceased had at the time, and not 
only were furnished by the defendant himself, but the defendant, in 
furnishing them^ forcibly and unlawfully deprived the deceased of 
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Others which were perfect and complete. But where does the defend- 
ant stand ? It cannot be said that he was guilty of no wrong, no vio- 
lation of the law. It was he who made the vicious attack. It was 
he who was guilty of an unprovoked and murderous assault It was he 
who unlawfully brought upon himself the necessity for killing the de- 
ceased. It cannot be possible that in a combat of this character no 
crime has been committed against the law. Yet the deceased has 
c ommitted no offe nse. Neither can the defendant be prosecuted for 
an assault to commit murder, for the assault resulted in the commis- 
sion of a homicide as a part of the affray. For these reas(ms we con - 
s ider that the defendant rann^| h e hel^ guiltless. 

Some of the earlier writers hold that one who gives the first blow 
cannot be permitted to kill the other, even after retreating to the wall, 
for the reason that the necessity to kill was brought upon himself. 1 
Hawkins' Pleas of the Crown, 87. While the humane doctrine^ and 
especially the modem doctrine, is more liberal to the assailant, and /^ 
allows him an opportunity to withdraw from the combat, if it is done ^ 
in good faith, vet it would se^m that iinrler the circumstanreR here ^t>s^ 
presented the more rigid doctrine should be applie d. The defend- ^ 
ant not only brought upon himself the necessity for the killing, but, 
in addition thereto, brought upon himself the necessity of killing a 
man wholly innocent in the eyes of the l^w; not only wholly inno- 
cent as being a person naturally non compos, but wholly innocent by 

being placed in this unfortunate condition of mind by the act of the ..^ 

defendant himself, y/^e rnnrhide. therefore, that the instruction con -V^^^-^ 
tgti qg a soimH p rinc^iplg of ^w. Xhe defendant was the first wrong - 
doer. He was the on ly wr ongd oer. HQ rought o n th e necessity fo r 

the killing, anST cannot te allowed to plead that necess itY against tK e 

^^ ■ ^ j f ■ -■• - •• - ■ • *"" ' * ' ." . , 

deceased, who at the t ime was non compos by reason of defendants 

a ssault. The citations we have taken from Hale, the Ohio case, and 
tke Nevada case, all declare that the assailant must notify the assaile d ^ 
of his withdrawal from the combat in good, faith before h e will b e/^j 
justified jn taking life. ^Here the defendant did not so notif y tl^e d e- jj^ 
ceased. He could not notify him, for by his own unlawful actjie fef^Tv 
h^d p laced it out of his power to give the deceased such notice. Un- 1/ 

\ d er these c ircu msta nces^ he^jeft noj;oom in hi s case Tor the plea Q^ O^^Cfr 
Xvit^^fillidefense. * * * - - - - \a^a^ 

For the foregoing reasons, the judgment and order are reversed, 
and the cause remanded for a new trial. 

Beatty, C. J., and Harrison, McFarland, and Van Fleet, JJ., 
concurred. 
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MURDER — MAUCS AFORETHOUGHT 




^ ' IV. Murder — ^Malice Aforethought *• 





Or PENNSYLVANIA v. HONEYMAN. 

(County Court of Allegheny, 1793. Add. [Pa.] 147.) 

Honeyman was indicted for the murder of Benjamin Askins, o n 23d 
November. 1793. Askins^ Honeyman. and two others, Ward an d 
Faris^ had been drin king together, and were dancing in Askins' house. 
Ward sho ved Fan's] wnn rn mpiamed of it. Ward asked if he resent- 
ed it Askins said if he did not, he would; and he threw off his 
clothes, and struck at Ward, who kep^ off the M ^^i ^"^ ^^^^ ^^^ ^"M?^t 
Honeyman called a^ter him to come back and see it out, and he would 
see fair play. Ward would not. Honeyman turned to Askins. said , 
'' You are a damned rascal to strike a man before he is ready ." 
knocked him down, stamped on him, and beat him . Two or three 
times, as Askins raised himself to his knee, Honeyman knocked him 
down, telling him, " Ben, if vou know when you are w ell^ lie^stili." 
Askins died the next day of the bruises . He was a puny, weak man ; 
Honeyman was a stout young fellow . 

Brackenridge and Carson, for the defendant. Fighting on a sud - 
den quarrel, and killing, is only manslaughter . We admit this is man- 
slaughter. Though implied malice he sufficient to make the killin g 
murder, still t here must be tpalice . If there be no circumstances of 
malignity, or if the killing be sudden, or with a weapon not likely to 
kill, there is no ground for implying malice. Here there is no deliber- 
ate design. The parties were in liquor. Askins and Honeyman were 
on terms of friendship. Askins violated the peace in his own house. 
Honeyman wanted to repress him, and what he did was in defense of 
his friend. 

Galbraith, for t he state, contended^^hat from the .eyjdence, and^ 
the law arising out_ii f it. th e Tcijling'was murder. 

President. The unfortunate ground oithis crime is that riotous 
intemperance, so dangerous on all occasions, especially in unguarded 
and unprincipled company. 

This is not justifiable homicide, not having happened in , th e__dis « 
charge o^ any duty^ nor, is it excusable, not havi ng happ ened in self - 
defense, or bv accident. ,It_must. therefor e, be felo nious homicide; 
'^^^\AA>-^^-> a nd the question is whether it is murder or manslaughter. 

Prima facie, every killing is murder, for malice is presumed, un- 
less the prisoner show extenuating circumstances, which take away 

i> For a discussion of principles, see Clark on Criminal Law (3d E3d.) H 
71, 72. 
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the presumption of malice. If there be no malice, it is but manslauph - 
ter. If there be express malice, or malice implied in tlie circumstances 
o ? the transaction, it is murder . The distinction between murder and 
manslaughter is nice; and cases lying on the borders of both have 
been often, and long and earnestly, disputed, and doubtfully decided. 
Hence so many special verdicts, to find whether manslaughter or mur- 
der. 

I have said that everv voluntary killing , o r eve ry act which ap - 
parently must do hartTi^ wtiirVi iq ^ pne with i ntent to do harm, an d 
one without provocation, and of which death is the consequence, U 
murder; for provocation is not presumed, and malice is presum - 
ed. The law implies malice, and the defendant must show provo - 
cation, to rebut the presumption of malic^. But malice may be more 
tlian implied; it may be express. Malice express is a deliberate or 
formed design .of taking away the life of another, or of doing him 
some bodily mischief ; and this may be manifested either by words or 
actions. Implied ifialice is collected either from the manner of the 
killing, or from the person killed, or the person killing. In willful 
poisoning, in killing, though undesignedly, by a voluntary act, ap- 
parently mischievous, or in killing without provocation, malice is 
implied from the manner of the act; and it is not necessary that the 
malice should have existed long before. It is sufficient, if it exist 
at the time. Malice, as used in the definition of murder, is a techni- 
cal expression, and not to be taken in the common sense of that word. 
In common acceptation, nji^lice. j s taken to b^ a sett ^/j anc**^ ^" ""^ 
person against another, and a desire of reyeng e. But in this legal 
or technical acceptance it impor ts a wickedness^ which inc lude s a 
cjrcumstance attending an act, that cut?^ off all ^y^ use. It is used as 
synonymous to frowardness of mind, and means that the fact hath 
been attended with such circumstances as are the ordinary symptoms 
of a wicked, depraved, malignant spirit, the plain indications of a 
heart regardless of social duty, and fatally bent upon mischief. It is 
" a design of doing mischief, a voluntary cruel ac t. Malice^ the refor e^ 
i s implie d in everv act of killing for which there is no le 
t ion, excu se, or extenuatign. 

Thg exc use tor murder arises fro m authority nnf wnntnrily nr cruelly 
exercised or abused^ or from thn .infirmity nf the human rpngfif^^t^np 
A father may cor reef his child, or a master his servant, apprentice, 
or scholar, in a reasonable manner; and if an accidental death ensue 
it is only manslaughter, or perhaps homicide per infortunium. But 
if the correction be unreasonable, with unusual or improper weapons, 
or with extraordinary circumstances of cruelty, and if death be the 
consequence of it, such killing is murder. Such would be the case of 
a killing, by any person, in the preservation of the peace. If one, 
having no authority over another, but provoked to passion by an act 
of personal violence, in his passion beat the person thus violently 
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provoking him, and by such beating kill him, it is but manslaughter. 
Passion excludes the presumption of malice. But if the provocation 
was, not sufficient, or, whatever it might have been, if there w^s i^ o 
passion excited, or, though excited, if there was time for the passion 
to cool, a nd it had subsided, the killing is murder . Cool expressions,, 
wanton and d^lib^raie or unusual cruelty, are evidences of want of 
passion, and are therefore evidences of malice. Suddenly interfering , 
i n favor of a friend engaged in combat with another, and killing th e 
other in defense of tins triend. has been held but manslaughter. This 
must be on the supposition of passion excited by the danprer of the 
p erson in whose favor the killer interferes in the quarrel. 

The jury are the judges whether the facts be true or not. The 
court must judge of what description the crime is, which those facts 
compose, whether murder, manslaughter, or inferior homicide; for 
that is defining or explaining what the law is, and this is the duty of 
the court. 

It becomes our duty, therefore, to say, on the supposition that the 
facts stated, and not contradicted here, were what really happened, 
whether they amount to manslaughter only, or to murder. This de- 
pends on whether Honevman acted y^ith malice aforethought m it s 
leg al sense ; and this dcpf "ds nn whether ^e acted on sufficient provo - 
cation and in passion . Q 

He had no prov'ocation . The provocation was to Ward . Xhfite ^-A^^ 

was no j)ccasion t o int erfere in favor o f \\^a rd ; f or he had left the 

house, and lyas mit ni th^ r^rh of danger, if he had ever been ij} 

any, from Askins. Askins was preserving (however improperly) the 

peace of his own house. Honeym an had no right to interfer e ; jin d 

% we see n o inter est that he h ad in wa rd more than in A skins. nor any 

M\y^ motive, but the love ni mischief . If even there had been provocation 

^T ( and there was none), Honeyma n appears to have been c ool, and 

without passion . As he knocks 

when VQU are well 



de liberate, and crue l 




of a froward mind, of a wicked, depraved, and malignant spirit, the 
plain indications of a heart regardless of social duty and fatally bent 
upon mischief. "Vht^y t|]^ refore manifest mali ce aforethought;^ and 
t his killing is murder . ^ ^^^^jO^ 

The jury found him guilty of murder ; and sentence of death was 
passed on him. An application was made for a pardon, and, on a 
reference to the Attorney General, he suggested, as an error in the 
indictment, t hat the ep ithets feloniously, willfnUy, Ptp.^ gppliVH frx tVi^ 
a ss^ultr were not also applied to the.§tju^k^. On this a writ of error 
was brought. WHatTfie issue of this was, or whether Honeyman was 
pardoned, I know not** 

i<Th6 judgment was reversed on the ground suggested by the Attorney 
General. See 2 Dall. 228» 1 L. Dd. 369. 
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REGINA V. SERNfi et aL 

(Central Criminal Court, 1887. 16 Cox, C. C. 311.) 

The prisoners^ Leon Serne and John V ^}\\y ^-^^^^vf:^^ wy(* inHtrtpH 
for the murder of a boy . Sjaak Serne, thy §nn nf the prisoner Leon 
Seme : it being alleged that they willfully set on fire a house and 
shop, No. 274 Strand, London, by which act the death of the bo v 
had been caused . 

It appeared that t he prisoner Sem e, with his wife, two daughters, 
and two sons, were living at the house in question, and that Seme at 
the time he was living there, in midsummer, 1887, was in a state of 
pecuniary embarrassment , and had put into the premises furniture and 
other goods of l>ut very little value, which at the time of the fire were 
not of greater value than £30. It also appeared tha t previously to the 
fire the prisoner Serne had insured the life of the bov. Siaak Sern e. 
who was imbecile , and on the 1st day of September, 1887, had in- 
sured his stock at 274 Strand for iSOO, his fumiture for £100, and 
his rent for another £100, and that on the 17th of .the same month the 
premises were bu^t down . 

Evidence was given on behalf of the prosecution t|ia£.Jix£&.ja^e 
seen break ing out in several p^j-f,<^ <^i thp prpn]kp<^ at the ,Qany> titj^f. 

soon after the prisoners had been seen in the shop together ; two fires 
beiny ^n the lower part of the house and two above , on the floor whence 
escape could be made onto the roof of the adjoining house, and in 
which part were the prisoners and the wife and two daughters of 
Seme, who escaped; that on the premises were a quantity of tissue 
transparencies for advertising purposes, which were of a most in- 
flammable character, and that on the site of one of the fires was found 
a great quantity of these transparencies close to other inflammable 
materials; that the prisoner Seme, his wife, and daughters were 
rescued from the roof of the adjoining house, the other prisoner being 
rescued from a window in the front of the house, but that the boy s 
w^re b^irnt ^n ^eatt i — ^the body of the one being found on the floor 
near the window from which the prisoner Seme, his wife, and daugh- 
ters had escaped, and the body of the other being found at the base- 
ment of the premises. 

Stephen, J. Gentlemen, it is now my duty to direct your atten- 
tion to the law and the facts into which you have to inquire. The 
two prisoners are indicted for the willful murder of the boy, Sjaak 
Seme, a lad of about 14 years of age; and it is necessary that I 
should explain to you, to a certain extent, the law of England with 
regard to the crime of willful murder, inasmuch as you have heard 
something said about constructive murder. Now, that phrase, gentle- 
men, has no legal meaning whatever. There was willful murder ac- 
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cording to the plain meaning of the term, or there was no murder a t 
all in the pres ent case . The definition of murder is unl awful h omicide 
with malice aforethought ; and the words malice aforethought " 
are technica l. You must not, therefore, construe them, or suppose 
that they can be construed, by ordinary rules of language. The words 
have to be construed according to a long series of decided cases, 
which have given them meanings different from those which might 
be supposed. One of those meanings is th <^ k^)1iny of anr)tl^er person 
by an act done with an intent tn comm it ^ felr^pv. Another 
isjheact done wjth ^^'^ \rt^f^^«U^^^ \\^^\ th^ ^c^ will prohf^hV ^"^** ^^'l' 
death of some person. Now, it is such an act as the last which is 
alleged to have been done in this case; and if you think that either 
or both of these men in the dock killed this boy, either by an act done 
with intent to commit a felony — that is t o say, the set ting of the house 
on fire in order to cheat the insurance comp any — or by co nduct whic h, 
t o their knowledge, was likely t o cause dea t h, and wa s therefore 
e minently dangerous in itself, m either of these cases the prisoners 
are guilty oi willful murder in the plain meaning of the word. 1 will 
say a word or two upon one part of this definition, because it is capable 
of being applied very harshly in certain cases, and also because, though 
I take the law as I find it, I very much doubt whether the definition 
which I have given, although it is the common definition, is not some- 
what too wide. Now, when it is said that murder means killing a man 
by an act done in the commission of a felony, the mere words cover 
a case like this; that is to say, a case where a man g^ves another a 
push with an intention of stealing his watch, and the person so pushed, 
having a weak heart or some other internal disorder, dies. To take 
another very old illustraticni, it was said that if a man shot a fowl 
with intent to steal it, and accidentally killed a man, he was to be ac- 
counted guilty of murder, because the act was done in the commis- 
sion of a felony. I very much doubt, however, whether that is really 
the law, or whether the Court for the Consideration of Crown Cases 
Reserved would hold it to be so. 

The present case, however, is not such as I have cited, nor any- 
thing like them. In my opinion the definition of the law which^ makes 
it murd er to kill bv an act Uohe^iri the commissfon of a felony might 
and ought to be narrowed, whilst that part of the law under which 
t he crown m this c ase claim tohave proved a case of murder is main- 
tained. I think that, insteaa of saying that any act done with intent 
to commit a felony and which causes death amounts to murder, it 
would be reasonable t o sa;^ that any act known to be dangerous Jo 
\» l ife, and likely in itself to caus e death, done for the purpose of com- 
r^ m itting^a f elony, wriich^caused^death. should be murder. As an illus- 
^H^ fration oi this, suppos? that a man, intending to commit a rape upon 
a woman, but without the least wisK to kill her, squeezed her by the 
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throat to overpower her, and in so doing killed her, that would be 
murder. I think that every one would say, in a case like that, that 
when a person began doing wicked acts for his own base purposes 
he risked his own life as well as that of others. That kind of crime 
does not differ in any serious degree from one committed by using 
a deadly weapon, such as a bludgeon, a pistol, or a knife. If a man 
once begins attacking the ^ HHH ff ^<^ y ^" *^"^^ ^ ^^Y f ^^ must tak e 
the consequences if he goes further than he intended when he beg an, 
itiat 1 take to be the true meaning of the law on the subject. In 
the present case, gentlemen, you have a man sleeping in a house with 
his wife, his two daughters, his two sons, and a servant, and you are 
asked to believe that this man, with all these people under his pro- 
tection, deliberately set fire to the house in three or four different 
places, and thereby burnt two of them to death. It is alleged that he 
arranged matters in such a way that any person of the most common 
intelligence must have known perfectly well that he was placing all 
those people in deadly risk. It appears to me that, if that were really 
done, it matte;^ very little indeed whether the prisoners hoped the 
people would esfcape, or whether they did not. If a person chose, for 
some wicked purpose of his own, to sink a boat at sea, and thereb v 
ca used tne deatns of the occu pants^ it matters nothin g whether a t ibe 
time of committmg the act he.hOP.^d that the people would be pick ed 
up by a passing vess el. TTe is as much guilty of mur der, i f the peop le 
are d rowned^ as if he had flimg.£xery per<tf>n intc;^ the wat^r ^i^h his 
own ha nd. Therefore, gentlemen, if Serne and Goldfinch set fire to 
this house when the family were in it, and if the boys were by that 
act stifled or burnt to death, then the prisoners are as much guilty of 
murder as if they had stabbed the children. I will also add, for my 
own part, that I think in so saying the law of England lays down a 
rule of broad, plain, common sense. Treat a murderer how you will, 
award him what punishment you choose, it is your duty, gentlemen,, 
if you think him really guilty of murder, to say so. That is the law 
of the land, and I have no doubt in my mind with regard to it. There 
was a case tried in this coyrt, which you will no doubt remember, and 
which will illustrate my meaning. It was the Clerkenwell Explosion 
Case in 1868, when a man named Barrett was charged with causing 
the death of several persons by an explosion which was intended to 
release one or two men from custody ; and I am sure that no one can 
say truly that Barrett was not justly hanged. With regard to the facts 
in the present case, the very horror of the crime, if crime it was, the 
abomination of it, is a reason for your taking the most extreme care 
in the case, and for not imputing to the prisoners anything whicli is 
not clearly proved. God forbid that I should, by what I say, produce 
on your minds, even in the smallest degree, any feeling against the . 
prisoners. You must see, gentlemen, that the evidence leaves no rea- 
sonable doubt upon your minds ; but you will fail in the performance 
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of your duty if, being satisfied with the evidence, you do not convict 
one or both the prisoners of willful murder, and it is willful murder 
of whigh they are accused. [The learned judge then proceeded to re- 
view the evidence. In the result the jury found a verdict of not guilty 
in respect of each of the prisoners.] r\ . . . .;f W^ / 

Verdict— Not guilty. Xii5^#^ t ^^f 




V. Voluntary Manslaughter^^ 



STATE V.HILL. 

(Supreme Court of North Carolina, 1839. 20 N. C. 629, 34 Am. Dec. 396.) 

The prisone r was ind icted for murder, at Wake, on the last circuit, 
bet'ore his honor, judge Saunders. * * ♦ 

The iurv returned a verdict of guilt3r^ and, sentence of death be- 
ing pronounced'upon the prisoner, he appealed. 

Gaston, Judge.^* * * * fhe jury were instructed "that if the Q 
prisoner gave the first blow, and was then cut by the deceased, al- ^w^ 
t hough he mig^nt nave been agitated by excitement and anger, yet if r\ 
they collected from what he said and did, w hen or.just b^fpre he ^eC^ 
^ye the mortal blow, that in fact he was possessed of delib eration and 
r eflection, so as to be sensib le of what he was then about to^do, and 
did the act intentionally, it w as murdefT ' This pro'posTtibn^ 'aTwe un- 
f^ derstand it. and as we must believe it to have been understooiTby Ihe 

""fJ^ j^ ry> we are very c onKdent cannot^ jiistained^ 

I rhe proposition supposes that the first assa ult was made Jbiy-Jije 
prisoner without malice, and that tTie "fatal wound was given while 
under the influence of indignation and resentment, excited by the ex- 
cessive violence with which he had been in turn assailed by the de- 
ceased; but jt.rfiiuses to the prisoner the indulgence which the law 
accords^ to human iufirmity suddenly provoked into passion, if such 
passion left to him so much of deliberation and reflection as to enable 
him to know that he was about to take, and to intend to take, the life 
of his adversary. No doubt can be entertained, and it is manifest that 
none was entertained, by his honor, but that the excessive violenc e 
of the deceased, imm ediately following upon the first assault, consti- 
tuted what the law deems a provocation sufficient to excite furious 
passion in men of ordinary tempers. The case does not state that 
the nrst blow given by the prisoner was such as to endanger life or 

' 14 For a discussion of principles, see Clark on Criminal I^aw (3d Ed.) { 75. 
19 The statement of facts is abridged and part of the opinion is omitted. 
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to threaten great bodily harm, nor that it was immediately followed 
up by further efforts or attempts to injure the deceased. It must be 
taken to have been a battery of no very grievous kind, and it justified 
the deceased in resorting to so much force on his part as was reason- 
ably required for his defense ; and in estimating the quantum of force 
which might be rightfully thus used the law will not be scrupulously 
exact. But. when an a ssault is ret urned wit h a v iolence manifestly 
dispr oportionate to that of the assault, the character of the c ombat 'C^>. 
is essentially changed, and the assaulted becomes in his turn the as- <^ 
sailant^ 

Such, according to the case, was the state of this affray, when the 
mortal wound was given. To avenge a blow, the deceased attacked 
the prisoner with a knife, made three cuts at him, and gave him a 
severe wound in the abdomen. If insta ntlv thereupon , in ^[^y trans- ^j 

killed the deceased, it would have b een a clear case of manslaughter . ^^ 
Not because the law supposes that this passion made him unconscious 
of what he was about to do, and stripped the act of killing of an in- 
tent to commit it, but because it presumes that passion disturbed the 
sway of reason and made him regardless of her admonitions. It does 
not look upon him as temporarily deprived of intellect, and therefore 
not an accountable agent, but as one in whom the exercise of judg- 
ment is impeded by the violence of excitement, and accountable there- 
fore as an infirm human being. We nowhere find that the passion 
which in law rebuts the imputation of malice must be so overpower- 
ing as for the time to shut out knowledge and destroy volition. All 
the writers concur in representing this indulgence of the law to be a 
condescension to the frailty of the human frame, which, during the 
furor brevis, renders a man deaf to the voice of reason, so that, al- 
though the act done was intentional of death, it was not the result 
of malignity of heart, but imputable to human infirmity. 

The prop er inguiry to have been submitted to the jury on this part 
of. the case \yas whether a sufficient time had elapsed after the prisoner 
was stabbed, and before he gave the mortal wound, for passionTo 
suSside and reason reassume her dominion ; for it is only during fRe 
temporary dethronement of reason by passion that this allowance is 
made for man's frailty. And in prosecuting this inquiry every part 
of the conduct of the prisoner, as well words as acts tending to show 
deliberation and coolness on the one side, or continued anger and re- 
sentment on the other, was fit to be considered, in order to conduct 
the jury to a proper result. ♦ ♦ ♦ 

Judgment to be reversed. 
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STATE V. GRUGIN. 

(Supreme Court of Missouri, 1898. 147 Mo. 39, 47 S. W. 1058, 42 L. R. A. 

774, 71 Am. St Bep. 553.) 

Sherwood, J.^« ♦ ♦ ♦ The salient topics which this record pre- 
sents, and on which our attention will be centered, are these : 

First. Did the outrage perpetrated by Hadley on his young sister- 
in-law Alma, defendant's daughter, authoriz e and require a sub mis- 
si on to the jury of the question whether defendant's sho oting Hadle 
was done in **hot blood/' and therefore only manslaught er? 

Second. Did the insolent and defiant reply of Hadjey , when ques- 
tioned by (defendant as to the vile deed he had done to the latter's 
daughter, au thorize and requ ire a submission to the jury of the q ues- 
tion whether the words used by H adley were such a s tp gener^|^ a 
sumcient or reasonable provocatio n! "so as to produce hot blood, and 
thus lower the grade of the homicide in eit her degre e to m anslaughter? 
iird. Whether certain mstructionT"given at the instance of the 
state should have been refused? 

Fourth. Whether a certain instruction asked by defendant should 
have been given, either as asked or in a modified form ? 

1. In discussing the first question propounded, we are necessarily 
brought into contact with that line of cases which treat of "hot blood" 
and how it may be engendered. Among other familiar instances fur- 
nished by the books are those where' a husband finds a man in the act 
of adultery with his wife and immediately kills him or her. That is 
accounted but manslaughter, and it is the lowest degree of that of- 
fense; and therefore in such a case the court directed the burning 
in the hand, to be gently inflicted, because there could not be a greater 
provocation. Sir T. Raym, 212. 

According to the old books, such discovery of the wife's adultery 
must have been made in the very act, and the killing must have been 
done "directly on the spot" in order to reduce the homicide to man- 
slaughter. 4 Black. Com. 191 ; 3 Greenl. Ev. (14th Ed.) § 122. The 
husband must have "ocular inspection of the act, and only then." 
Pearson's Case, 2 Lew. 216; 1 Hale, P. C. 487. 

But since the law, as other sciences, makes progress, it is no longer 
accounted necessary that a husband should have "ocular inspection," 
etc. It suffices if the provocation be so recent and so strong that the 
husband could not be considered at the time master of his own under- 
standing. State V. Holme, 54 Mo. 153. In the case just cited, the 
case of Maher v. People, 10 Mich. 212, 81 Am. Dec. 781, was ap- 
proved, the facts in that case having been these : "The prisoner of- 
fered evidence tending to show the commission of adultery by H. with 
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the prisoner's wife. Within half an hour before the assault the proof 
showed that the prisoner saw them going into the woods together un- 
der circumstances calculated strongly to impress upon his mind the 
belief of an adulterous purpose; that he followed after them to the 
woods; that they were seen not long after coming from the woods, 
and that the prisoner followed on in hot pursuit, and was informed 
on the way that they had committed adultery the day before ; that he 
followed H. into a saloon in a state of excitement, and there commit- 
ted the assault. The court held that the evidence was proper, as from 
it it would have been competent for the jury to find that thfe act was 
committed in consequence of the passion excited by the provocation, 
and in a state of mind which would have given to the homicide, had 
death ensued, the character of manslaughter only. The evidence show- 
ed that the prisoner, in following H. from the woods, was laboring 
under great excitement, that when a friend told him on the way what 
had happened the day before his passion was increased, and that 
when he arrived at the saloon the perspiration had broken out all over 
his face." And in that case it was ruled that the question as to what 
is an adequate or reasonable provocation is one of fact for the jury, 
and so, also, is the question whether a reasonable time had elapsed for 
the passion to cool and reason to resume its control. ♦ ♦ ♦ 

\^^ The trial court, while it admitted the evidence which prereHed the 
\^N^ filling , yet by its in structions denied tTiat such evidence had anv effec t 
to lower the gra de of def £ndanL'& j^uimg from either deg ree of miirf^ er 
to manslaug hter. If the evidence referred to was to be denied any 
effect, then if should not have been admitted. The instructions for the 
s tate under review were also erroneous, in t hat^tlie^ dict ated to th e 
j ury as a matter_of law what was ji sutticienf or reasonable provoca - 
cation and what a sufficient cooling^time. ♦ * ♦ 

2. The second interrogatory is next for consideration. It embodies 
and compr ehends the question whether words constitute a suftigfen t 
or reasona ble provocation in Ijiw. Of course, the books abound in 
utterance of the platitude that words, however opprobrious, constitute 
no provocation in law. Speaking as the organ of this court, I have 
often uttered this platitude myself; but the statement is subject to 
many qualifications. The general good sense of mankind Jias in som e 
insta nces so Jarjjualified the rigor of what is termefTtlie ancient pil e 
t tiat'a sfatute h as been passed in Texas which red uces a homicide to 
manslaughter where insulting words are used to or concerning a^ je - 
tnalej^elatiYS- The killing is reduced to manslaughter where it oc- 
curs as soon as the parties meet after the knowledge of the insult. 9 
Am. & Eng. Ency. of Law, 581. 

I n Alab ama a statute provides that opprobrious words shall in some 
circumsta nces justify an assault and battery. Riddle v. State, 49 Ala. 
389. And in that state, without any statutory provision on the sub- 
ject, it has been determined that "insult by mere words," when the 
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defendant acts on them and he has not provoked them, may be weigh- 
ed by the jury with other evidence in determining whether the killing 
was murder in the first or second degree. Watson v. State, 82 Ala. 
10, 2 South. 455. ♦ ♦ ♦ ' 

I will now refer to some adjudications where insulting words have 
been held a sufficient basis for a charge or an instruction on the of- 
fense of manslaughter. Where the prisoner was indicted for the will- 
ful murder of his wife, Blackburn, J., in summing up, said: "As a 
general rule of law, no provocation of words will reduce the crime of 
murder to that of manslaughter, but under special circumstances there 
may be such a provocation of words as will have that effect; for m - 
s tance, if a husband suddenly hear from his wife that she h ad c ^om- 
mitted adultery^ and he, having n o idea ot such a thin ^ ; before^ w ere 
t hereupon to kill his wife, it might be manslaughter. Now, in this 
case, words spoken by the deceased just previous to the blows inflicted 
by the prisoner were these : 'Aye ; but I'll take no more for thee, for 
I will have no more children of thee. I have done it once, and I'll 
do it again.' Now, what you will have to consider is, would these 
words, which were spoken just previous to the blows, amount to such 
a provocation as wotdd in an ordinary man, not in a man of violent or 
passionate disposition, provoke him in such a way as to justify him in 
striking her as the prisoner did?" Reg. v. Rothwell, 12 Cox, C. C. 
145. In that case (tried in 1871) the husband seized a pair of tongs, 
close at hand, and struck his wife three violent blows on the head, 
from which she died within a week, and the verdict was for man- 
slaughter. * * * 

[The Court here revfewed Reg. v. Smith, 4 Fost. & F. 1066; Seals 
v. State, 3 Baxt. (Tenn.) 466, and Wilson v. People, 4 Parker, Cr. 
R. (N. Y.) 619, and continued :] 

5>n it wi ll b e seen that there are circumstances where words do 
amount to a provocation i n lawj i. e., a reasonable provocation to be 
submitted to the determination of the jury, and, if found by them to 
exist, then the crime is lowered to the grade of manslaughter. If jhere 
ever was a case to which this prin ciple should be apj;)li€d* it JKQlild 
seem it should be applied to the case at bar. A father is informed that 
his young daughter, just budding into womanhood, has been ravished by 
his son-in-law, while under the supposed protection of his roof. Arriv- 
ing where the son-in-law is, and making inquiry of him why he had done 
the foul deed, that father receives the answer, "I'll do as I damn please 
about it." This insolent and defiant reply amounted to an affirmation 
of liadley's guilt 1 So long as human nature remains as God made it, 
such audacious and atrocious avowals will be met as met by defendant. 
It shou ld be held, therefore, that the words in question should have - ) 
been left to the jury to say whether, in the_ circumstance detailed m •' 
e\idence, they constituted a reasonable provocation, and, if so found. 
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that then defendant was guilty of no highe r off ense than manslaughter 
in the fo urt h deyee . ♦ ♦ ♦ 

The judgment should be reversed, and the cause remanded. Bur- 
gess, J., concurs in toto. Gantt, P. J., does not concur as to that 
portion of paragraph 2 in reference to words being regarded as a rea- 
sonable provocation by either court or jury. 



VI ^I, Involuntary Manslaughter^^ 



REGINA V. MARRIOTT, 

(Central Criminal Court, 1838. 8 Car. ft P. 426.) 

Murder.** The first count of t he indic tment stated that it was the 
duty of the defendant to pro vide one_ Mary Warne r, under the car e 
and co nt rol of the defend ant, with sufficient meat, drink, clothinfr . 
firing, and medicine, and that by the neglect of the defendant so to 
provide said Mary Warner witn sufficient meat, etc., s aid Marv War - 
ner bec ame mortally diseased, and^of said mortal dise ase died . There 
was a second count charging that the defendant willfully, etc., as- 
saulted Mary Warner, and confined her in a certain dark, cold, un- 
healthy, and unwholesome room, without proper food, etc., by mean s 
of wh ich shejdied. 

From the evidence of the prosecution it appeared that the dece ased , 
Mrs. Warner, who was about 74 years of age, had lived for some 
time with a sister m Cannon street, in the city, in a house which they 
let out in lodgings, and of which the sister had a lease under the Pew- 
terers' Company. Upon the death of the sister whose name was 
Reepe, in March, 1837, the prisoner attended at the funeral, and, 
among others, a grandson of Mrs. Reepe, named Charles Reepe, was 
present. He was called as a witness, and gave his evidence as fol- 
lows: "Mrs. Warner's sister was my grandfather's second wife. I 
remember the death of Mrs. Reepe. I went to her funeral, and saw 
the prisoner there. After the funeral he called me on one side, and 
asked if I should have any objection to pay for my cloak, and my 
sister's, and my brother's also, as he did not wish to put Mary Warner 
to any expense, and he should pay for his. He told me he was left 
executor. He showed me about a quarter of a sheet of writing paper 
as a will, andtola me he had found it by mere chance lying onjthe^ 

17 For a discussion of principles, see Clark on Criminal Law (3d Ed.) f 76. 
IS The statement of facts is abridged. 
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jjound. I observed Mrs. Warner was much grieved, and took a chair 
and sat down by the side of her, and told her she should come and live 
at home with me, and I would make her happy and comfortable for 
the remainder of her life. Her reply was, that it was a kind offer, 
certainly. T he prisoner said; *No, n o, sir; she shall ro hom e and 
live al_9 ng wit^ ^e> as yo u are no relation whatever/ I asked him 
what relation he was^ He" said he "was a townsman, and that he had 
buried Mrs. Reepe's sister, and it was Mrs. Reepe's wish that he 
should bury her too; in fact, that he was executor. He said: 'Mrs . 
Warner is going home to live along with me until aftairs are settled , 
and I will make her happy and comfortable.' ^ 

o prove the mterf erence oT the pnsoner in Mrs. Warner's affairs, 
as well as to show that he had undertaken to provide her with food 
and other necessaries, a Mrs. Cruikshank was called as a witness. 
She said : "I am the wife of Robert Cruikshank, and live at No. 34 
Cannon street, city. Some days previous to the 10th of October I 
went with my husband to No. 1 Dolphin Court. I there saw the pris- 
oner and his wife. Mr. Marriott asked me to write an agreement 
about the house No. 34 Cannon street, of which Mr. Cruikskank was 
to take the upper part. I heard the prisoner mention the name of 
Mary Warner to his wife. He talked in. an indistinct tone. I could 
hear nothing more than the name of Mary Warner. Mrs. Marriott 
dissented to what he said, whatever it was, and he again repeated it 
to her, and she again dissented. ^ asked the twisoner w hat in ter^ t 
Mrs. Warner had in the house, and he said. 'None whatever.' He 
asked me 'if I remembered a conversation he had with me respect- 
ing the decease of Mrs. Reepe.' I told him, 'Perfectly well.' He said, 
'Did I not remember he had told me at Mrs. Reepe's decease that Mrs. 
Warner was her sister.' I inquired in what way Mrs. Warner could 
be a party to the agreement. His reply was, 'None whatever.' He 
said something about her not being capable of undergoing the fatigue; 
that at her advanced age she was quite incapable; that he had been 
accust<xned to let lodgings. There was an agreement ultimately sign- 
ed. I produce it. It is not stamped. Aft er it had^^en signed, I 
inquired whether Mrs. Warner was a reFative, as he seemed to"talce 
am^h^ an interest injier affairs. He said.^None at all.' He said, re- 
specting the house in Cannon street, Mrs. Warner having been ac- 
customed to let lodgings, he had taken the lease of the house of the 
Pewterers' Company, on condition of paying up an arrear of rent; 
t hat they had g iven him four years to pay it by three installments, 
£20 of which heTiad paid, in consideration of which he had under- 
^SLiS J^S?P.J^rs. Warner comfortable as long as she lived. I wish- 
ed to purchase ibme of the furniture, and he said I might make my 
own selection. He did not say to whom it belonged. I understood 
it was his own property. He did not speak of it as anybody's proper- 
ty but his own. He appointed a Mr. Kelly to value the furniture in 
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the house in Cannon street to Mr. Cruikshank, and a Mr. Phillips 
was appointed -to value it for us. The amount of the valuation was 
i2>7y within a few shillings. That has not been paid. We were to 
pay it to Mr. Marriott." On her cross-examination she said : "When 
the name of Mary Warner was mentioned, and Mrs. Marriott shook 
her head, the prisoner said, *Yes, yes, better;' and the name of Mary 
Warner was put into the agreement, because Mrs. Marriott asked me 
to do so." 

The^ c\er\c to thft Pewterers' Company was called and he said : 
" There was never anv premises in Cannon street let to the prisone r. 
He never at any time took a lease in any shape from the Pewterers' 
Company. He has paid tw o i nstallm ents ofj£l 1 15s. each for arrears 

►f rent due From Mj-s ^ Reepe. He paid it as her executor. Jtle so 
stated." On his cross-examination he was asked whether there was 
not a petition sent in on the part of Mary Warner, as the sister of 
Mrs* Reepe, to let her off the arrears in consideration of her long ten- 
ancy. His reply was : "There was a memorial sent in in the name of 
the prisoner. He stated his object to be to serve Mary Warner. The 
prayer of the petition was not acceded to. He made himself answer- 
able for the amount, and signed a written memorandum." 
^f M rs. Reepe was read. It was dated Jhe 26th of March. 1 
queath mg tolMrs. Warner all her ' effect SjanH'theT ease of the house 
in Cannon street. A clerk in the Prerogative Office was called, and 
stated that the personal property was sworn under ilOO, and that let- 
ters of administration were granted the 20th of July, 1837; that Mrs. 
Warner must have appeared personally; and that the prisoner was 
one of her sureties for the proper administration of the effects. 

Patteson^ J., in summing up (after stating the first count of the 
indictment and observing upon certain parts of the evidence), said: 
If the prisoner was guilty of wilful neg^lect, so gross and wi llful tha t 
you are satisfied he must have contemplated the dea"th*oI Ivlrs. Warner, 
then he will be guilty of murder. If, however, vou thin k only that he 
was^so careless that her death was occasioned by his negligen ce, though 
he^Bid not contemplate it, he will be 'guilty of manslaughter. The 
cases which have happened of this description have been generally 
cases of children and 'servants, where the duty has been apparent. 
This is not such a case ; but it will, be f or j^ou to s ay whether , from 
t he wa v in which the prisoner treated her, he. had not bv way of co n- O 
t ract , in some way or other, taken upon him the performa nce of th at y^ 
duty whfch she, from age and infirmity, was incapable of 3bing. [His ^._ 
w, Ixirdship then read the statements of Mr. Reepe, and Mrs. Cruik- "- 

shank, and continued :] This is the evidence on which you are called 
on to infer that the prisoner undertook to provide the deceased with 
necessaries; and though, if he br oke that c oatrac t^ h e tr^1g^ | ^ im\\ Hp 
liable to be indicted during her life, yeC if by .his negligenc e her death 
was oc casioned, then he becomes criminally responsible. 

^VerBict — Guilty of manslaughter only. ■ *** 
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OFFENSES AGAINST "^HE PERSON (Continued) 

v--\-r.b ' .v" ' '-" I. Rape* 






' ' DON MORAN v. PEOPLE. 

(Supreme Court of Michigan, 1872. 25 Mich. 356, 12 Am. Bep. 283.) 

Christiancy, C. J.* ♦ ♦ * The court charged the jury as fol- 
lows: 

"If you find that the defendant r epresented to the com plaining wit- 
ness that, as a part ot his medical treatment, it was necessary for her 
^ to have carnal connection with him, that such repres entatio ns we re 

W/\/3 ^ false and fraudulent, that she believed it. and."7elving upon it , con - 
s ented to ine soiic^ ti^tiftr*' ^^ ^^^ <;^^fendanjj and had connection with 
him, and that s uch representations were made for the purpose of in- 
ducing h ereto give such consent, and"that "without it she would not 
haveyielded^^he defen dant ~is gu iltY^oOBe c rime charged against 
him." * "* * - - - — 

^. iTwill be noticed that this charge leaves out a nd wholly ig nores all 

\'\y^y^ i deaoT^orce as a necessary element of the cHmF charged; arid'tTie 

jury were, in effect, told that the defendant might be found guilty of 

the rape, though he neither used, nor threatened to use, any force 

whatever in case of her refusal, and though she might have assented 

without any constraint produced by the fear or apprehension of force, 

or any dangerous or serious consequences to herself if she refused or 

resisted. 

Hk 7 This feature of t he charg^e is assigned as error, and p resen ts th e 

O^^^^^^^^^-^ • o nlv question ra ise d in the case by the plaintiff in'error. 

The definition of rape, as generally given in the Engli sh bo oks, i s 
t hat ''rape is the u nlawful carna l kn owled ge, by a man of a woman, 
f orciblv for bv fo rce), and iigainst her will." 3 Coke's Inst. (Thomas' 
Ed.) 549; 1 Hale, P. C. 628; Hawkins, P. C. (Cur. Ed.) 122; 4 Bl. 
Com. 210; 1 Russ. on Cr. (Greenl. Ed.) 675. This definition depended, 
perhaps, partly upon the common law, but mainly upon two early and 
rather loosely worded English statutes, one of which (St. Westm. II, 
c. 34) expressly made force an element in the crime, if the party were 
attainted at the king's suit (though not when the proceeding was by 
appeal), and the other (St. Westm. I, c. 13) which did not require 

f 
1 For a dlBcasslon of principles, see Clark on Criminal Law (dd Ed.) {f 79, 
80. 

> Part of this case Is omitted* 
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force as an element, except as it might be inferred from the word, 
"ravished." See 2 Bish. Cr. L. §§ 1067 to 1069, where the substance 
of these statutes is given. And, as remarked by Mr. Bishop (2 Bish. 
Cr. Lf. § 1073), the more correct definition to be gathered from these 
statutes would have been : " Rape is the unlawfu l carnal knowledge by 
a man of a wom an, bv force, w hen she does not consent " The differ- 
ence between the two definitions, however, would seem to be important 
only in cases where the female with whom the connection is had may 
be said to have no will, as in the case of an idiot, or insane person, or 
one in a state of unconsciousness, in which cases, if anywhere, the 
force necessary to accomplish the act itself without resistance could 
possibly be held to constitute the force contemplated by the definition 
of the offense. See Rex v. Ryan, 2 Cox, C. C. 115; Reg. v. Fletcher, 
Bell, C. C. 63 ; Reg. v. Camplin, 1 Den. C. C. 89. But this particular 
class of cases has no special bearing upon the case now before us (and 
we do not discuss it) ; nor are we embarrassed by any uncertainty in 
the definition of the offense. 

Our statute has adopted substantially the definition first above given 
from the English authorities. Section 5730, Comp. Laws 1857, de- 
clares: " ILany person shall ravi sh and rarn;|llY | niow anv female of 
the age of ten years or more, by force and againjsLher jffljll, * * * 

h^ ghafl 1^ piiniQ>ipH/' etC. 

In the interpretation of this statute, it is clear that the term "i^ 
fflCCe" must not be wholly rejected or ignored, but that some effect 
must be given to it, and the language of the provision certainly require s 
something more to be show n than if jhese words h ad been om itted: 
and it is equally clear that if that particular kind and amount of force 
only is required which is always essential to the act of sexual connec- 
tion itself, when performed with the assent of the woman, then no 
effect whatever is given to the term "by force," but the interpretation 
and the effect of the statute will be precisely the same as if these words 
were not contained in it This interpretation, therefore, is not per- 
missible. Some effect must be given to the words ; and such has been 
the almost, if not entirely, uniform course of decision, both in England 
and in this country, where the definition of the offense is substantially 
the same as that given by our statute, when the charge has been for 
the actual commission of the rape upon a female of the age of proper 
discretion, of sound mind, and in full possession of her faculties, how- 
ever fraudulent the means, or false the pretenses, by which her consent 
was procured. I have not been able to find a single well-authenticated 
case, where the question was directly raised, in which it has been di- 
rectly decided the other way. * * * The true rule as to force in 
cases of rape generally was recognized by this court in People v. Val- 
entine Comwell (not Crosswell v. People, as printed in the Report) 13 
Mich. 433, 87 Am, Dec. 774, where it was said that "the essence of 
the cri me is not the fact of intercourse, but the mjury and outrage to 
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t he feelings of the woman by means of the carnal knowledge effected 
b y fo^ce/ ' And there being no force used or threatened in that case, 
But strong grounds for believing that the woman was the soliciting 
party, the connection was properly held not to constitute rape, though 
the woman was not of sound mind, and had no intelligent understand- 
ing at the time the act was committed, but was in good physical health. 
In cases where the woman is entirely insensible from idiocy, or from 
the effect of drugs administered (though the point is not here involved), 
it may be entirely right to hold a very slight degree of force sufficient ; 
and that amount of force which, in such cases, would always be nec- 
essary, beyond what would be required with a consenting party, might, 
perhaps, properly be held, as it sometimes has been held, sufficient to 
make the transaction a rape, as suggested by my Brother Cooley in 
People V. Comwell, ubi supra. 

And when drugs are administered, or procured to be administered , 
by the criminal, for the purpose of taking awav or lessening the powe r 
of resistance, and having that effect, there may be no ground for dis- 
tinction between the force thus exerted b y hlinlbhVough the agency of 
t iie drugs and that directly exerted by his hand and for the same pur - 
pose. 

The only question really involved in People v. Comwell, above cited, 
was whether, under the circiunstances of that case, the defendant could 
be held guilty without proof of force in any form, actual, or threat- 
ened, and it was, I think, properly held by us that he cpuld not. 

If the statute, or the definition of rape, did not contain the words 
'T)y force," or "forcibly," doubtless a consent procured by such fraud 
as that referred to might be treated as no consent; but the idea of 
force cannot be thus left out and ignored, nor can such fraud be al- 
lowed to supply its place, though it would doubtless supply and satisfy 
all the other terms of the definition, and, so far as the intimation in 
question is to be understood as going further and dispensing with all 
idea of force, it must be understood as an intimation of the court of 
what, in their opinion, the law ought to be, rather than what it is. 
At] 4^ ^ip o y] aKQtmrt principle*; of right .and .wrong^. a sexual connection 
obtained hy falRpIv iLad..£raudukDtlX-E??Isonating^ the husband of a 
woman^ gr by ^ physiciaii fraudulently inducing a female patient to 
believe s uch connection esse ntial to a course of medical treatment, must 
be consid **i'<^ n^^rly. if not quite, as criminal a n d prejudicial to society 
as when obtained by force or anv apprehension of violence: ^nd it 
migrht. and in mv opinion would, be Judicious for the I^egislatui:£.j:a 
"lakf *^^"^*" pygyig jon for punishment in cases of this kind. BuLiL-js 

nQ\ i^r tht^ jiidiriary tn 1egi5;1ate. hy straining the exi^tlU£; ClimioaLl&W 

to bring; s t^i<;h <"aQi>g wif^^" *t 

For the reasons^iven. I think t he judgm ent of the recorder's court 
should be reversed, and a new tnaf awa rded. 

And, with reference to a new trial, iTis proper for the guidance of 
the recorder's court to consider the nature of the evidence set forth 
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in the record, and which will probably appear upon the new trial, and 
to determine what charge the state of facts would warrant, or whether 
there was anything in the evidence which would authorize the jury 
to find that the carnal connection was obtained ''by force and against 
the will" of the party injured. 

We think it is well and properly settled that the term "by force" 
does not necessarily imply the positive exertion of actual physical force 
in the act of compelling submission of the female to the sexual con- 
nection, but that^ force or violence threatened as the rejsujt of noncom- 
pliance, an3"for the purpose of preventing resistance or extorting con- 
sent, if it be such as to create a real apprehension of dangerous con- 
sequences, or great bodily harm, or such as in any manner to over- 
power the mind of the victim, so that she dare not resist, is, and upon 
all sound principles must be, regarded, for this purpose, as in all re- 
spects equivalent to force actually exerted for the same purpose. See 
Reg. v. Hallett, 9 C. & P. 748 ; Reg. v. Day, Id. 722 ; Wright v. State, 
4 Humph. (Tenn.) 194 ; Pleasant v. State, 8 Eng. 360. And see Strang 
v. People, 24 Mich. 1. Nor, as appears by the case last cited, need the 
threats be of force to be used in accomplishing the act, as in that case 
the principal threat was that, if she refused, he would take her away 
where she could never get back. In fact, we think the terms of th e 
statute in reference to force ^re satisfied by a ny sexu al intercourse to 
which the woman may have been induced to yield only through the con - 
s traint produced by the fear of preat bod ily ha rm, or danjger to lif e 
or limb, which the prisoner has, for the purpose o f overcominy her 
win raiigpH h^r fn ^nnrp>ViPnr^ as the c o nseoucnce of her refusal, and 
without which she would not have yielded . 

It remains only to apply these principles to the present case. 

Considering the way and the purpose for which the girl had been 
placed by her father under the care and treatment of the defendant as 
her physician, the evidence had a tendency to show, and the jury might 
properly have found, that the girl was induced by the defendant to sub- 
mit to the sexual intercourse with him from the fear and under the 
apprehension, falsely and fraudulently inspired by the defendant for 
the purpose of overcoming her opposition, that, if she did not yield 
to. such intercou rse, he in tended tOj and , w oul df u se in<^fnimpni;ff "inr 
the purpose of enlarging the parts/* and that suc h operati on with in- 
^uments would DC likely to kill her. ..And if the j^ury should so find — 
with or without the other f actj, . gubmitted Jo them by t he charge ^ven 
—a nd th at she would not otherwiseTiav? yielded! it w ould be their 
d uty to find the defend an t guilty of t he cri me charged 

The lud^ent must be reversed,a nd a new trialj war ded. 

Campbei*!*, J., concurred. " ^ 

CooLEY, J. As my Brethren are agreed in this case, 1 concur in 
the^ result, while not fully assenting to all that is expressed in the 
opinion. 

Graves, J., did not sit in this case. 
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THE QUEEN v. FLATTERY, 

(Ckmrt for Crown Gases Beserved, 1877. 2 Q. B. DIy. 410.) 

K^LY, C. B.* I think this conviction ought to be affirmed . Mr. 
Lockwood has ably argued that there was consent on die part of the 
prosecutrix, and therefore no rape. But, on the case as stated, it is 
plain that the girl only submitted to the plaintiff's touching her person 
in consequence of the fraud and false pretenses of the prisoner, and 
that the only thing she consented to was the performance of a surgical 
operation. Up to the time when she and the prisoner went into the 
room alone, it is clearly found on the case that the only thing con- 
templated either by the girl or her mother was the operation which 
had been advised. Sexual connection was never thought of by either 
of them. And after she was in the room alone with the prisoner 
what the case expressly states is that the girl made but feeble re- 
sistance, believing that she was being treated medically, and that what 
was taking place was a surgical operation. In other words^ she sub - 
mitted to a surgical operation, and nothing else . It is said, however, 
that having regard to the age of the prosecutrix, she must have known 
the nature of sexual connection. I know no ground in law for such 
a proposition ; and, even if she had such knowledge, she might sup- 
pose that penetration was being effected with the hand or with an 
instrument. The case is, therefore, not within the authority of those 
cases which have decided — decisions which I regret — ^that, where a 
man by fraud induces a woman to submit to sexual connectioui it is 
not rape. * * * 

Conviction affirmed. • 












II. Assault and Battery^ 
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STATE v. DANIEL. 



(Supreme Court of North CaroUna, 1904. 136 N. C. 671, 48 S. E. 544, 

108 Am. St Bep. 970.) 



WalkBR, J.^ * * * The^ firstinstruction was that if Jthe dj- 

f endant^c ursed the prosec utor, AlsFon, and ordered him to come to 

f^ him, and^ Alston obeyed tlifough'Tear, "the defendant was guilty ot 



• The statement of facts and the opinions of MeUor, Denman, and Field, J J., 
and Hnddleston, B., are omitted. 

«For a discussion of principles, see Clark on Criminal Law (3d Ed.) |i 
81--83. 

• The statement of facts and part of the (pinion are omitted. 
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n assault . Before the prosecutor reached the place near the hog 
pen where the defendant was standing, the latter had made no threat, 
nor had he offered or attempted any violence to the person of the 
prosecutor, nor was there any display or exhibition of force of any 
kind, so far as the evidence here shows. In t his state of the case w e 
aj;e unable to sustain this instruct i on as a correc t staten:] | ^^t nf i;he la w 
of assau lt. "It would seem," says Reade, J., "that there ought to be 
no difficulty in determining whether any given state of facts amounts 
to an assault; but the behavior of men towards each other varies by 
such mere shades that it is sometimes very difficult to characterize 
properly their acts and words." State v. Hampton, 63 N. C. 14. 
While the law relating to this crime would seem to be simple and of 
easy application, we are often perplexed in our attempt to dis- 
criminate between what is and what is not an assault. But in this 
case we have no such difficulty, as the law applicable to the facts 
has been clearly stated and well settled by the decisions of this court. 
An assault is an intentional offer or attempt bv violence to do anv 
tnji^ ry \c\ the person of an other. There must be an offer or attempt . 
Mere words, however insulting or abusive^ will not constitute an as - 
sault; nor will a mere th reat or violence menaced, as distinguished 

rom violence begun to b e execute d, ^yhere an unequivocal pur - 
pose orvioilence^is a ccompanied by any^ act which^^f n ot stopped o r 
diverted, wiinbe, f ollo wed by pers onal inj ury, t he exe cution of th e 
purpose is then begun^nd tjiere ha s been a sufficient o f fer or attempt . 
State v.TTavis, "23 N.X."l2S,"l5 Am. JJec. /^5 ; btate v. Keavis, ll3 
N. C. 677, 18 S. E. 388. This principle, as stated by Judge Gaston 
in the first cage cited, has been adopted as a correct exposition of the 
law of assault, not only in subsequent decisions of this court, but in 
numerous cases decided in the courts of the other states. There mus t, 
therefore, be not only thre atening words or violence menaced, but th e 
defendant must have committed s ome act m execution of his purpose. 
It is not necessary at all that his words should be accompanied or 
followed by an actual battery, ^(}\ ^ mere, ^ssanl t excludes the ide a 
of a battery ; but he must either offer to do violence, as by drawing 
back his fist or raising a stick, or attempt to do it, as by aiming a 
blow at another, which does not take effect because it is warded off by 
a third person, or by shooting at another and missing the mark, all 
of which is clearly and fully explained by Pearson, C. J., in State v. 
Myerfield, 61 N. C. 108. It is not necessary, in view of the facts 
of this case, that we should stop here to state how these acts can be 
qualified by words or otherwise, and with what restrictions or excep- 
tions, so as to relieve the accused of any guilt. The law in this respect 
is also discussed in Myerfield's Case, supra. 

Th^ principle j§ .wdl established that not only is a.^e rson w ho offer s 
or attempts by violence , to inju re_the person of another guilty of an 
assault, but no one by the show oF violence has ^e right to put an- 
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other in fear and thereby force him to leave a place w here he has 
the right to be . State v. Hampton, 63 N. C. 13; State v. Church, 
63 N. C 15; State v. Rawles, 65 N. C. 334; State v. Shipman, 81 
N. C. 513; State v. Martin, 85 N. C. 508, 39 Am. Rep. 711; State 
V. Jeffreys, 117 N. C. 743, 23 S. E. 175. It is not always necessary . 
to constitute an assault, that the person whose conduct is in question 
should have the pre sent capacity to inflict i njury; for if by threats 
or a menace of violence which he attempts to execute, or by threat s 
and a display of force, he causes another to reasonably apprehen d 
i mminent danger, and thereby forces him to do otherwise than lie 
would have done, or to abandon any lawful purpose or pursuit, jie 
commits, an assault It is the apparently imminent danger that is 
threatened, rather than the present ability to inflict injury, which dis- 
tinguishes violence menaced from an assault. State v. Jeffries and 
State v. Martin, supra. I t is su fficient i f the aggre ssor, by his con- 
duct, lead another to suppose that he wiUdo that which he apparently 
attempts to do . 1 Archb. Cr. Pr., PI. & Ev. (8th Ed. by Pomeroy) 

9b7, 908; 

If, therefore, the defendant had threatened the prosecutor with vio- 
lence and the threat had been accompanied by any show of force, 
such as drawing a sword or knife, or if he had advanced towards the 
prosecutor in a menacing attitude, even without any weapon, and had 
been stopped before he delivered a blow, and the prosecutor had been 
put in fear and compelled to leave the place where he had the lawful 
right to be, the assault would have been complete, although he was 
not at the time in striking distance. But in this cg^e,, sq, igr,^ the 
facts recited in the first instruction should be c onsidered, th ere was not 
even violence menace d, but, at most, o nly offensiye and j^rof ane words. 
There must be an overt act, or an attempt, or the unequiv ocal appear- 
ance of an attempt, with force and v iol ence to do a corporaTlnj urj^— 
such an act as will convey to the mind of the other person a well- 
grounded apprehension of personal i njury. Bare words will never do ; 
for, however violent they may be, they cannot take the place of that 
force which is necessary to complete the offense. They are often the 
exhibition of harmless passion, and do not by themselves constitute a 
breach of the peace, as the law supposes that against mere rudeness 
of language ordinary firmness will be a sufficient protection. State v. 
Covington, 70 N. C. 71. 

It may be, as suggested, that the positions of the two parties were 
relatively unequal, as the defendant belonged to a strong and dominant 
and the prosecutor to a weak and servile race, and it may further be 
that the words of the prosecutor as he approached the defendant were 
the cringing utterances of servility and showed great humility and 
submissiveness, because of the lowliness of his station in life as com- 
pared with that of the defendant, and therefore he abjectly obeyed the 
latter's command to come to him. All this may be true ; and while it 
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reflects littlg cre d it upon the defendant, whose conduct as It now a p- 
pears to us cannot be too severely condemned, it cannot l^av^ f\^^ ^ffecf 
oi reversing a iong-established orinciole of the law to which wemus t 
; it oeing tounded upon reason and justice and treated by the 
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courts and the text-writers as one of universal application. The case 
of State v. Milsaps, 82 N. C. 549, illustrates the extent to which the 
principle has been carried. In that case it appeared that the defendant 
addressed grossly insulting language to the prosecutor, and then pick- 
ed up a stone about 12 feet from the prosecutor, but did not offer to 
throw it ; and the court held that it was not an assault, but only vio- 
lence menaced, and it was therefore error for the lower court to 
charge the jury that if the acts and words of the defendant were such 
as to put a man of ordinary firmness in fear of immediate danger, 
and the defendant had the ability at the time to inflict an injury, he 
would be guilty. Substantially to the same effect is State v. Mooney, 
61 N. C. 434. See, also, Johnson v. State, 43 Tex. 576. In neithe r 
of t hose cases, though, was the prosecutor deterred from doing wh at 
he had a right to do. or in anv respect unlawfully restrained in h is 
action or conduct or constrained to a ct contrary to his wishes. * 

y^ Q CHAPMAN V. STATE. 

(Supreme Court of Alabama, 1884. 78 Ala. 463, 60 Am. Rep. 42.) 

SoMERViLLE, J. The defendant was indicted for an assault and 
battery upon the person of one McLeod^ and was convicted of a mer e 
assault. 

TTmay be that, if the indictment had been for robbery, the facts in 
evidence would have sustained the allegation of an assault, which, in 
cases of that nature, is often merely constructive ; for every attempt 
at robbery, or to commit rape, or to do other like personal injury, 
involves within it the idea of an assault, either actual or constructive. 

The, present convictio n, however, can _be sustained onlv on the theor y 
that it was at^i a5;.sai^ltTQr"tli^ "3efendant to present or aim an unloaded 
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as to terrify him, and within su ch distance as to have been .da ngerou s, 
had the we apon been loaded and discharged. On this question the 
adjudged cases, both in this country and in England, are not agreed, 
and a like difference of opinion prevails among the most learned com- 
mentators on the law. We have had occasion to examine these au- 
thorities with some care on more occasions than the present; and we 
. . ar^ of %\\t opinio n that the better view is that presenting an unloaded 
v.! gun at one wh o sup poses it to be loaded, although within the distance 
th 



he gun wou ld carry if loaded, is jipt witKouTmorje. suc K an assaul t 
as can be pumstieH c^riminany, afthmig^ it m^ty fiU^^aiu a civil suit 
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damages . The conflict of authorities on the subject is greatly at- 

tributable to a failure to observe the distinction between these two 

classes of cases. A civil action would rest upon the invasion of a pe r- 

]^ son's *'rieht to live in society without being 'put in fear of person al 

u harm /' and can often be sustained by proof of a negligent act result- 

\_ ing in unintentional injury. Peterson v. Haffner, 59 Ind. 130, 26 Am. 

\ Rep. 81 ; Cooley on Torts, 161. An indictment for the same act goq ld 

be sustained only upon satisfactory proof of criminal intention to d o^ 

-X.^ personal harni to another bv violence . State v. Davis, 23 N. C. 125, 35 

^ " Am. Dec. 735. The appr oved definition of an assault involves the 

idea of an inchoate violence to the person oi another, with the present 



means of carrying the intent into effect ; Z Ureenl. ii^v. § 82 ; Koscoe's 
Cr. Ev. (7th Ed.) 2$6; People v. Lilley, 43 Mich. 521, 5 N. W. 982. 



Most of our decision s recognize the old view of the text-books that 
there can be no criminal assault without a present intention, as wel l 
as present ability, of using some violence against the person of an - 
other : 1 Russ. Cr. f9th Ed.^ 1019 : State v. Blackwell. 9 Ala. ^9 : 
Tarver v. State, 43 Ala. 354. In Lawson v. State, 30 Ala. 14, it was 
said that, " to constitute an assault, there ^nust be the commencemen t 
of an act which, if not pr e veriWd, would p rod uce a battery. '^ The 
case of BaSuiri v. State, 46 Ala. 671, which "was aeciaea by a divided 
court, probably does not harmonize with the foregoing decisions. 

It is true that some of the modem text-writers define an assault 
as an apparent attempt by violence to do corporal hurt to another, 
thus ignoring entirely all question of any criminal intent on the part 
of the perpetrator. 1 Whart. Cr. Ev. § 603 ; 2 Bish. Cr. Law, § 32. 
The true test cannot be the mere tendency of an act to produce a 

breach of the peace ; for OPProb n'^^lg lanprnagr^ hag tTiis tPnHpnry and 

no words, however violent nr abusive, can at common law constitu te 
an assault . It is unquestionably true that an apparent attempt to do 
corporal injury to another may often justify the latter in promptly 
resorting to measures of self-defense. But this is not because such 
apparent attempt is itself a breach of the peace, for it may be an act 
entirely innocent. It is rather because the person who supposes him- 
self to be assaulted has a right to act upon appearances, where they 
create reasonable grounds from which to apprehend imminent peril. 
There can be no diflFerence, in reason, between presenting an un- 
loaded gun at an antagonist in an affray and presenting a walking 
cane as if to shoot, provided he honestly believes, and from the cir- 
cumstances has reasonable ground to believe, that the cane was a 
loaded gun. Each act is a mere menace, the one equ al ly with th e 
other; and mere menaces, whether b v _ W )rds' or acts, without intent 
or a][)ility to injure, are not gunishable crimes, although they may 
often constitute sufficient ground f or _a civiljicti on for damages.' The 
test, moreover, in criminal t:ases, cannot be the mere fact of unlaw- 
fully putting one in fear, or creating alarm in the mind ; for one may 
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obviously be assaulted, although in complete ignorance of the fact^ 
and, therefore, entirely free from alarm. People v. Lilley, 43 Mich. 
52S, 5 N. W. 982, 1 Crim. Law. Mag. 605. And one may be put in 
fear under pretense of begging, as in Taplin's Case, occurring during 
the riots in London, decided in 1780, and reported in 2 East, P. C 712, 
and cited in many of the other old authorities. These views are sus- 
tained by the spirit of our own adjudged cases, cited above, as well 
as by the following authorities, which are directly in point : 2 Greenl. 
Cr. Law Rep. pp. 271-275, and note, where all the cases are fully 
reviewed; 2 Addison on Torts (Wood's Ed. 1881) pp. +-7, § 788, 
note 1; Roscoe's Crim. Ev. (7th Ed.) 296; 1 Russell Cr. (9th Ed.) 
1020; Blake v. Barnard, 9 C. & P. 626; Reg. v. James, 1 C. & P. 
530; Robinson v. State, 31 Tex. 170; McKay v. State, 44 Tex. 43; 
State v. Davis, 23 N. C. 125, 35 Am. Dec. 735. 

The opposite view is sustained by the following authors and ad- 
judged cases: 7 Bish. Cr. Law (7th Ed.) § 32; 1 Whart. Cr. Law 
(9th Ed.) §§ 603, 182; Reg. v. St. George, 9 C. & P. 483; Com- 
monwealth V. White, 110 Mass. 407; State v. Shepard, 10 Iowa, 
126; State v. Smith, 2 Humph. (Tenn.) 457. See, also, 3 Greenl. 
Ev. (14th Ed.) § 59, note "b" ; . 1 Arch. Cr. Pr. & PI. (Pomeroy's 
Ed.) 907, 282-283; State v. Benedict, 11 Vt. 238, 34 Am. Dec. 688; 
State V. Neely, 74 N. C. 425, 21 Am. Rep. 496. 

The rulings of the court were opposed to these views; and the 
judgment must therefore be rever sed, and the ca use remand ed. 

> 1 1 * . 
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STATE V. DAVIS. 

(Court of Appeals of South Carolina, 1832. 1 Hill, 46.) 
Tp jjrtmpnf fay assaiilt jli4. battery, at Edgefield. Fall term, 1832. 

Verdict— guilty. 

Johnson, J.,* delivered the opinion of the court 

The case made by the judge's notes, taken on the trial, and the 
concessions at the bar, appears to be this : Mr. Griffin, a gentleman 
of the bar, placed in the hands of James Robertson, the prosecutor, 
one of the deputy sheriffs of Edgefield district, a paper purporting to 
be a mortgage on a negro, then in the possession of Davis. Robert- 
son found the negro at Hamburg, and took him into his possession; 
and having occasion to stop for the night on his way to Edgefield, 
when he went to bed he chained the negro to his bedpost, and in 
addition to this tied the negro with a rope, one end of which was 
tied to his own body. The defendants came to the house at night, and 

• Part of the opinion is omitted. 
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avowed their determination to retake the negro at all hazards, and, 
despite of Robertson's remonstrances, broke the chain, cut the rope, 
and carried the negro oflF, without having^ done an y other v iolence^ t o 
the person of the prosecu tor: and the leading question is whethe r 
this, in law, was an assault 

I'he general rule is that any attempt to do violen c e to the perso n 
of another, in a rude, angry, or resentful manner^ is an assault ;"and 
raising a stick or fist within striking distance, pointing a gun within 
the distance it will carry, spitting in one's face, and the like, are the 
instances usually put by way of illustration. No actual violence i s 
done to the person in any one of these instanc es ; and I take it as ver y 
cle ar that that is not necessary to an as sault. It has therefore been 
held that beating a house in which one is, striking violently a stick 
which he holds in his hand, or the horse on which he rides, is an 
assault; the thing in these instances partaking of the personal in- 
violability. Respublica v. Dc Longchamps, 1 Dall. (Pa.) 114, 1 L. 
Ed. 59 ; Wambough v. Schank, 2 N. J. Law, 229, cited 2 part. Esp. 
Dig. 173. What was the case here? Laying the right of property in 
the negro out of the question, the prosecutor was in possessio n, an d, 
l egally speaking, the defendants had no right to retak e him wi th force . 
As far as words could go. the i r conduct was rude and violent irrtn e 
extreme . They broke the chain with which the negro was confined 
to the bedpost, in which the prosecutor slept, and cut the rope by 
which he was confined to his person, and are clearly within the rule. 
The rope was as mucl^ identified with his person as the hat or coat 
which he wore, or the s tick which he held in his hand. The c^iyic- 
t ion lyaSp thff^^^^^. ri^7 * » * 

Motion dismissed. , f ' v .' v 



^ ^ FLOYD W. STATE. 



*^ 



^1 



(Supreme Court of Georgia, 1867. 36 Ga. 91, 91 Am. Dec 760.) 

Indictment for stabbing. Motion for new trial. Decided by Judge 
Holt, Burke"superi6r court, November term, 1860. 

Floyd stood conversing with the tw o MessrSu. Bcinjon. H^Jiad 
open in h^s hand such a k nife as f armers carry, a nd wa s per haps 

Whilden approached and asked Floyd if he had been accusing 
him of collecting money for his (Floyd's) slave and stealing it. Floyd 
said he did. I mmediately Whilden stru ck Floyd wit h his. fLst, and 
Floyd gtabbed him, and, pursuing Whilden. wh o walked backward, 
continued stabbing him. 

Whilden drew his knife. Floyd ran. "\yhildea .P^ught him .aod 
stabbed him. An interval occurred, while each was examining his 



^^ 



«,^- 
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wounds. W hilden got an ax helve, ran after Flovd (who retreated) , 
and beat him / * V ^ 

Harris, J. The general rule in criminal law in reference to assaults 
made on a person, and how they may be repelled defensively, is that 
contained in the charge of Judge Holt to the jury which tried this in- 
dictment : ** That whether the stabbing bv plaintiff in error amount ed 
t o self-defense de p<^nf^<>H nn th^ ii p.ture and violence of the as^ul t 
made on him." In this case the plaintiff in error received a blow with 
the fist of the assailant As it does not appear by the record tha t 
t here was great superiority in physical strength on the part prth e 
assailant over that possessed by tioyd, nor it appearing that t'lov d 
was i n m health at the time, nor other circumst ance existing at the 
time which produced^relativelv great inequ ality be tween them for sud - 
d en combaty we are not able to find any fact in the case which coul d ^ 
j ustify h im jn repelling the blow of the fist bv the use of his knife . As V^ 
a general rule it may sa?ely be asserted that the law will not excus e ^5^ 
or justity a man who repels a blow yven him with the fist by stabbi ng 
the assailant ! 7 

udgment affirmed. | J^ - w ^ ^-^^'^ ^'^"^^ 



jvfi^jU^ 



itY^^ ^-"C- 



L.^ 



BOYD V. STATE. ' ^/ ' 



(Supreme Court of Alabama, 1889. 88 Ala. 168, 7 South. 268» 

16 Am. St Rep. 31.) . ' 



SoMERViLLE, J.* The defendant, a schoolmaster, beinc; indicte d, 
was convicted of an assa ult an d batt ery o n one Lee Crowder. a pupij 
in his school, wtio is shown to have been . about 18 years of age. 
The defense is that t he al leged battery was a reaso nable chastisement 
mflicte d bv the master in just mamtenance of discipline, and m 
punishment of conduct on the part of the pupil which tended to the 
subversion of good order in the school. 

The casfiwinyolves a consideration of the proper rule of law pre - 
scribing the exte nt of the schoohn^ster's authority to administer ffl r- 
pgral correction to a pupih 

The principle is CQ ^Tim^yly statpH to be that the schoolmaster, like 
the parent, and others in f oro domestico, has the authority to mode r- 
at ely chas^i^e pu pils u nder his care, or, as stated by Chancellor Kent, 
"the jjghtjjf J^fl^ctingjmoderaTeTc^^^^ ^ under the exercise of a 

sou nd d iscretionT* 2 Kent's Com. *203, *20S In other _wprdSj ^e 
may admin ister ^reasonable _rnrrj-rf\^n^ whtrh tni^<^f mjtJlexcfifiiJhe 
bounds o f due mode ration, either i n the m easure of it, or in the in - 
strument made use of f orlHie purpose^*' If he go beyond this cx- 

T The statement of facta is abridged. 

• The statement of facts and part of the opinion are omitted. 
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tent, he becomes criminallY liable, and, if death ensues from the 
brutal injuries inflicteci, he may be liable, not only for assault and 
battery, but to the penalties of manslaughter, or even murder, ac- 
cording to the circumstances of the case. 1 Archbold's Cr. Prac. *218; 
1 Bish. Cr. Law (7th Ed.) §§ 881, 882. 

This power of correction, vested by law in parents, is founded on 
their duty to maintain and educate their oflFspring. In s upport of 
that authority, they must have "a right to the exercise of such dis - 
cipline as may be requisite for the discharp^e of their sacred trust " 
L JS.ent s Uoni. *263. And this power, allowed by law to the paren t 



over the .person of the child, "may be delegated to a tutor or instruc- 



agree that he will not be permitted to 
so as to e ndanger life , limp, or healtlT 



t or, the better to accomplish the purpose of education ." id. '^zOS; 
1 Black. Com. ''^UZ. * 

The better doctrine of the adjudged ca ses, t heref ore , is that th e 
teacher is, within reasonable bounds, the substitute Tor the paren t, 
exercising his delegated authority . He is vested with the power to 
administer moderate correction with a proper instrtunent in cases 
of misconduct, which ought to have some reference to the character 
of the offense and the sex, age, size, and physical strength of the 
pupil. When the teacher keeps within the circumscribed sphere of his 
authority, the degree of correction must be left to his discretion, as 
it is to that of the parent, under like circumstances. Within this 
l imit, he has the authority to d^ ^ ermine the gravity q^ ^pinny <;||g<^<s 
of the offense, and to mete out to the offender the punishment which 
he thinks his conduct iustiv merits ; an d hence the parent o r jteacher 
i s often said, pro h ac vice, to exercise "fnHiHal fnnrtinng ' 

deal 



All of the authorities 
brutally*with his vict im/ so as to e ndang er life , limb, or h eaItH7 He 
will not be permitted to intlict "cruel and "merciless punishment." 
Schouler's Dom. Rel. (4th Ed.) § 244. He cannot lawfully disfigure 
him, or perpetrate on his person any other permanent injury. As 
said by Gaston, J., in State v. Pendergrass, 19 N. C. 365, 31 Am. Dec. 
416, a case generally approved by the weight of American authority: 

"It mav be laid down as a general ^t^jf that tearh^rg pvc^g^ij the limit 
of thei r authority when thev cause lasting mischie f, but act within the 
l imits of it when they inflict temporary pain.' ' 

There are some well-considered authorities which hold teachers 
and parents alike liable criminally if, in the infliction of chastisement, 
they act clearly without the exercise of reasonable judgment and 
discretion. The test which seems to be fixed by thes e cases is Jhe 
general judgment of re asonable. mep- Patterson v. Nutter, 78 Me. 
509, 7 Ati. 273757 Am. Rep. 818. The more correct view, howe ver. 
and the one better sustained by authority, seems to be that wh en, in 
t he judgment of reasonable men, the puni shment inflicted isjmmoder- 
ate or ewessive, a nd a iurv would be authori zed from the facts of the 
case t o infer that it was induced by lei^al mali ce or wickedness of 

J&XSXUL CA8.CB.L. — ^10 
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motive, the limit of la wful authority may be . adjudged^tp be passed . 
In determining this question* the nature of the instrument of correction 
used may have a strong bearing on the inquiry as to motive or inten- 
tion. The latter view is indorsed by Mr. Freeman, in his note to the 
case of State v. Pendergrass, 31 Am. Dec. 419, as the more correct. 
"The qualification," he observes, "that the schoolmaster shall not act 
from malice, will protect his pupils from outbursts of brutality, whilst, 
on the other hand, he is protected from liability for mere errors of 
judgment." Lander v. Seaver, 32 Vt. 114, 76 Am. Dec. 156, and note 
pp. 164-167 ; State v. Alf ord, 68 N. C. 322 ; Sutc v. Harris, 63 N. 
CI.*** 

There was evidence in this case from which the inference of malice 
could have been deduced as influencing the conduct of the defendant 
in his chastisement of young Crowder, both as to his outbursts of 
temper and in the use of improper instruments of correction. Taking, 
as we must, every reasonable inference which the judge, acting as a 
jury, could have drawn from the evidence, we take as true, among 
others, the following facts: That af ter the severe chas tisement ad- 

inistered in the schoolroom the defe'nja pi; fpllowed Crowder ii^to 
the schoolyard, and struck him w ith "a limb or stick." laud th en "pu t 
his hands in his pocket, as if to draw a knife" : that, a lt hough Crow der 
did not strike pack, but only proteste d again st and r esiste d casti - 
gation, and, a fter apologizing for the objectiona ble la nguag e i mpute d 
tqjiim, asked permission to withdraw from the school, the d efendan t. 
after promisi ng not to strike hini, "afterwards struck him in th e 
face three licks with his fist, and hitjum several licks_over Jhe 
head_ with thenButf end of the svsritchu" From these blows the eye of 
tlie young man was "considerably swollen," and was "closed for 
several days." The attending physician testified that there were 
"marks on his head made by a stick, in his opinion." One witnes s 
asserts that the defendant declared he "^o iild conquer hi m (Crowder ) 
pip kill \^ mr ^AU the witnesses for the state say that the defendant 
was apparently very angry all the time, and was very much excited, 
and after he got through whipping Crowder he remarked, in an ex- 
cited, angry voice, in the presence of the school and others, that he 
"could whip any man in China Grove beat." From th is unseemly 
conduct on the part of one whose duty it was to set a g663 lexample' 
of self-restraint and gentlemanly deportme nt to h is_pupi ls. ther^ wa s 
ample room for the inference oT legarmaiice. in conn^cjUOO with un- 
reasonable and immoderate correction. Nor was the limb of a tree, 
oFjthe size indicated by the evidence, nor a clinched "fist applied 
in bruising the pupil's eye, after^ the manner of a prize fig hter, a 
proper instrument orcorrectTon to be used on such an occasion. 

The conviction must accordingly be sustained, without assuming 
any jurisdiction to review the correctness of the judge's finding on 
the facts. 

Affirmed. 



U o^'^ "^ ^^^^^. 
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STATE V. BECK. 

(Supreme Court of South Carolina, 1833. 1 Hill, 363, 26 Am. Dec. 190.) 

Tried before Mr. Justice Richardson, at Pickens, fall term, 1833. 

Indi ctment for an ^^g ^ult an^ batte r y. The defendants were, all ac- 
quitted, except Willtjinfi Rprk . The facts were these: One of the 
defendants had lost leather, and, suspecting it was stolen, got Beck 
and the other defendants to aid him in the search. Thev found th e 
l eather on the premises of Noble Anderson, and immediate l y too k h^n 
into custod y — whether under warrant or not, did not appear. Whilst 
in this state, s ome one, not Beck^ asked And erson if he w oul d no t 
rather be whipped t han go to la il. He replied he would, and then re- 
quested Beck to whip him. Beck at first hesitated, but finally at the 
earnest entreaty of Anderson, and saying, "If it will oblige you, I will 
do it," consented; and, Anderson putting his arms around a tree, he 
gave him a few stripes with a switch. Anderson was then released, 
but was afterwards prosecuted, c onvji g^ed. and pu nished for stealing /<? 
the leather . Xinder these circumstances th e , presiding judge charged ^tg^^^v 
the jury t hat Beck was clearly guilty, and they found accordingly. He ^^V 
now moves for a new trial, on the ground rtiat^ the whipping, having 
b een inflicted at the importunity of Anderson and against themclin a" 
tion ot the aetenaant. was not an assault ana pattery . ^ 

Harper, J. \Y^ Hn nr^f tf^mV \\\f^ ^c\ m question amounts to anas-^^ 
sault an d battery on the part of defendant Beck . A battery is gen- ^"^"O" 
erally defined to be any injury done to the person of another in a rude, 
insolent, or revengeful way. There is also another class of cases 
where some degree of negligence may be imputed ; as when a person 
throwing stones into the highway strikes another passing, or as in the 
instance of a person throwing a lighted squib into a crowd. But when 
there is no intention to injure and no negligence, I do not think 
the offense can be imputed. An instance commonly put is that of a 
soldier firing his piece at muster, and without any fault of his own in- 
juring another casually and suddenly passing before it. A surgeon, 
who for his patient's health, cuts off a limb, is not guilty of mayhem ; 
or, if one plucks a drowning man out of a river by the hair of his head, 
this is no assault. If, according to the prescription of the physician in 
the Arabian Nights, a physician should beat his patient with a mallet 
for the bona fide purpose of restoring his health, though this might be 
malpractice, it would be no battery. Where one gave another a license 
to beat him, there is a case in which it is said the license was held void. 
This may well be. The person receiving the license entertained hos- 
tile dispositions toward the other, and, upon being thus licensed, pro- 
ceeded to carry his revengeful purpose into effect. But in the case 
before us the defendant had no evil disposition toward Anderson but 
the contrary;" "and at his own earnest request^ and to save him from 
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what he considered a greater evil, reluctantly cnnf^t^nfeA fn inflirt the 
stripes . However Jll-mdpreH the ^ct n^yy ^^^^ ^^" ^ rannnt think it 

constituted an asssful^ and battery . The case might be different with 
respect to the other defendants, who were acquitted ; but as to the de- 
fendant before us the motion for a new trial must be granted. J^ 
Johnson and 0'Neai.i,, JJ., concurred. ^ a^ ^ '- 

^ ^ ^ ^^ SMITH V, STATE. * y\ 

(Supreme Court of Tennessee, 1840. 7 Humph. 43.) 
GrKSn, J.,* delivered the opinion of the court 



Tjie plain tiff in error was indicted for an assault; and false impriso n- 
ment of J^aflTM. Rodgers . The court charged the iurv *^ that, to make 
out the ot^ense asj rharged. no actual force was necessary, hu^: that a 
man might be assaulted by bei np beset bv another ; and jjf the opp osi- 
t ion to the pi-oRft cutor's yolhg forw^ard was such ^g ^ p |i^iident n^j m 
would not risk, th^ ,[i thp iji^jF ^ndant would, iq qontemplation of la w, 
be pfuilty of false f ipprUonm^nt " 

This charge is correct in all its parts, and the facts were fairly left ^ 
to the jury. A verdict of guilty has b een pronounced^ and we do no t ^ 
feel au thorized to dis tur^lit .' "TKe "prosecutor and defendant disputed ^^*j& 
about the ferriage defendant claimed. Smith insisted upon his de- 
mand, and said he did not choose to sue every man that crossed at 
his ferry. Althoug h he dij not take hol d of the pros ecu tor, or offe r 
violence to fns^ person, yet his manner may have operated as a moral 
f orce to detam the prose cutor. 

And this appears the more probable, as after the affair was settled 
the prosecutor inquired what defendant would have done if he had not 
paid the ferriage demanded, to which the defendant replied that **he 
would have put h i^ qa rryall and horse T)ack into th^. boat and taken 
t hem across the riv^r a^ain ." As tTirs* ^^termination existed in his 
mind, it doubtless was exhibited in the manner of the defendant, and 
thus operated upon t he fears of the prose cutor. 

Affirm Ihe" judgment 



COMMONWEALTH v. NICKERSON. 

(Supreme Judicial Court of Massachusetts, 1862. 5 Allen, 519.) 

Indictment under Gen. St. 1860, c. 160, § 30. The first count charged 
that the defendants, three in number, on the fourth of August, 1860, 
at Nahant, committed anjssault and battery upon Ch arles A. T> Rice , 
and then and there witKout any lawful authority, and without the con- 

• The statement of facts is omitted. 
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sent and against the will of said Charles, confined and imprisoned him 
for the space of two hours . * * * 

Dewey, J.^® The conviction of the defendants upon the first coun t 
of this indictment may be well sustained. The evidence shows an as- 
sault upon the person of C. A. T. Rice, and a restraint upon his liberty. 
Every such restraint of the liberty of a person, if not justified by law, 
is in the eye of the law a false imprisonment, for which the party was 
liable to an indictment at common law. Com. Dig. Imprisonment, G. ; 
3 Chit. Crim. Law, 835. The like offence is now made punishable by 
statute, under the provisions of Gen. St. 1860, c. 160, § 30. 

Th)p nifly questjnn upon this count arises upon the ruling of the cour t 
upon that part o^ it whic 



part of it which alleges that the assault and false impriso n- 
ment were committed without the consent and against the yrill of said 




le instructions to the jury as to what would constitute a seizing and 
imprisonment against the will of the party were certainly sufficiently 
favorable to the defendants, as they would exclude all previous knowl- 
edge of their object or co-operation in forcibly taking the child from 
the custody and care of his teacher, on the part of the child himself. 

But in our opinion a more strins^ent ruling uoon thi-<| p^i^t wnu lH 
have f umistied no legal ground f or e xception in matter of law . Th^ 
party seized and imprisoned was a child of jender years. 1!'he legal 
custody and care of him was in his father. This had been judiciously 
settled in proceedings instituted by the mother asking itr his custody. 
The adjudication settled the riyh^g of t he pa rties a^Jtft.the custody^f 
t he child, and rendered illegal and criminal any attempt on th e part 
of the mother 9r ;^gents acting |^p^er her to obt ain by v iolence the pos- 
session of him . 

i3eing in the actual custody of his father, whose will alone was to 
govern as to his place of residence and the selection of a teacher and 
custodian, the child of nine years of age was incapable of assenting to 
a forcible removal from the custody of his teacher, and a transfer to 
other persons forbidden by law to take such custody. He was under 
illegal restraint, when taken away from the lawful custody and a pams t 
the will ot his nghtt ul custodia n ; and su ch taking is in law deemed to 
be for cible and agamst the will of the child. This view is in accord^ 
ance with that taken in the case of State v. Farrar, 41 N. H. 53, upon 
a similar indictment. See also State v. Rollins, 8 N. H. 550. It is al- 
ways so held in cases heard upon a habeas corpus issued upon the ap- 
plication of one of the parents, alleging imprisonment and restraint of 
the child, and seeking his restoration ; and in the case first cited, it was 
held equally applicable to the case of an indictment for assault and im- 
prisonment of a child of tender years. 

The doctrine of the cases cited from the English reports, of indict- 

10 The statement of facts is abridged and part of the opinion is omitted. 
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ments for assaults upon female children, by indecent familiarities 
to which they assented, and in which by reason of such assent the acts 
done were held not to amount to assault, we think should not be ex- 
tended to cases like the present, where the abduction from the lawful 
custody of the father by violence and strong hand is the substantial 
offence. 

Without limiting the precise age in which a child woulfl be held q^ t 
to have the legal capacity tp assent to such forcible abduction from th e 
custody of the parent to whom su ch custody has been assigned by a n 
order of this Court, the fo rcibl y takiT^g ;^-y y; ^Y 9^ a^^ hi ld of nine year s 
of age, arainst the will of the_^ther,or those to who m his father had 

mmmiffpH him frvr nurture or educatjnn will authorize a lUrv tO find 

t hat the child was illegally restrained of h^ g liberty, what ever may na ve 
been ^^f JJ^^JfJ^j". ^^?^gS Or ^^'^^?r.t,?9n i n being w ithdraw n , bv for ce 
f rom his pla ce_pf legal custpdy^^ ^n^ jn theJanaia^ifiiJJlfiJajflU^is 

piace^oi legal frppffn'tTi'^'arnij plarf/^ ttnH^r th^ rar/> f\i fVincP whnc:<> riiQ- 

tpdv was \\\efr^\ rest^^int . * * * The result is, therefore, that jfli e 

verdict on Jth e_first c ount is S1igt ^in<"d. anH jnr<grrifent may hp pntfrpH 

t hereupo n, if the Attorney General shall e n ter a nol, pros, upon th e 
other counts! "•^"*~ * 
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w 

I. Arson* \ - 









REX V. GOWEN. 

(King's Bench, 1786. 1 Leach [4th Ed.] 246, note.) 

Willi am Gowen was convicted before L. C. B. Skinner, of arso n. 
The house He burned was rented by one Richard Dobney, named in 
the first count as the owner, and let by him from year toyear to the 
parish officers of Laxfieldj who paid the rent for it, and who were, at 
the time of burning the house, the persons named (individually) in the 
third count of the indictinent. The pr isoner was a parish pauper, and 
had been put into the house by the ov erseers to live there. He had the 
sole possession and occupation of it without paying any rent, and was 
resident therein with his family at the time the fact was committed, 
ami on reference to the judges they all held that the prisoner had no 
interest in the house, but was merely a servant, and therefore it could 
not be said to be his house^ but that the overseers had the possession 
of it by means of his occupation, and they accordingly held that he had 
been properly convicted. 






REGINA v. RUSSELL. ' 

(Berkshire Assizes, 1842. Car. & M. 541.) 

Arson. The prisoner was indicted for maliciously setting fire to 
th^ house of Ann Wright, at Old Windsor. 

'" Oii'the part of the prosecution Miss Wright was called. She said: 
"The prisoner was in my service. Very early on the morning of the 
4th of December, I perceived smoke and j;ot up, and on my going 
down stairs I found a small fagot lighted and burning on the boarded 
floor of the kitchen, about four feet from the hearthstone. I took up 
the burning wood and put it into the grate. A part of the boards of 
the kitchen floor was scorched black, but not burnt. The fagot was 
nearly consumed, but no part of the wood of the floor was consumed. 

CresswiSi*!*, T. The case of Regina v. Parker, 9 C. P. 45, 38 E. C. 
L. R. 29, is the nearest to the present, but I think it is distinguishable. 

Carrington, for the prisoner. I submit that the wood of the floor 

1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) H 
88-90. 
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' being scorched is not sufficient to constitute this offense, as wood may 
be scorched without being actually on fire. 

Cresswei^l, J. I have conferred with my Brother Patteson, and 
he concur s with me in thinkinj^ that as Jhe wood of the floor was 
scorched, but jio part of it consumed, t he p resent indictment cannot 
be supported. We think that it is not essential to tHis ofifense that 
wood should be in a blaze, because some species of wood will bum and 
entirely consume without blazing at all. The j|risoner must be ac- 
quittg.d. ^ 

Verdict — Not guilty. 



II. Burglary* 



PEOPLE V. DUPREE. 

(Supreme Court of Michigan, 1883. dS Mich. 26, 56 N. W. 1046.) 

Grant, J.* The respondent was convicted of bi^r glary under section 
9132, How. Ann. St. 1882. * * * 

The theory of the prosecution was that the respondent, when in the 
shop, either on the 6th or 7th of October (the court, in its charge re- 
ferred to the date as Friday, October 7th), raised the window just 
enough to prevent the bolt from entering the slot, and there was evi- 
dence to sustain it. It is insisted that even if this was so, and the re- 
spondent raised the window on the following night, it did not estab- 
lish the crime of burglary. We cannot agree with this contention. It 
is said in Dennis v. People, 27 Mich. 151 : 

"If an entry is effected by raising a trap-door, which is kept down 
merely by its own weight, or by raising a window kept in its place 
only by pulley weight, instead of its own, or by descending an open 
chimney, it is admitted to be enough to support the charge of break- 
ing; and I am unable to see any substantial distinction between such 
cases and one where an entry is effected through a hanging window 
over a shop door, and which is only designed for light above, and for 
ventilation, and is down, and kept down by its own weight, and so 
firmly as to be opened only by the use of some force, and so situated 
as to make a ladder, or something of that kind, necessary to reach it 
for the purpose of passing through it." 

We think the doctrine there enunciated covers the present case. If 
there had been no bolt, and respondent had raised the window and en- 

3 For a discussion of principles, see Clark on Criminal Law (3d Ed.) |i 
»l-»3. 

s Part of the opinion is omitted* 
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tered in. the nighttime, under all the authorities^. he_^would_haYej2£en 
guilty of burglary. Upon what reason can it be said that his removal 
oT the bolt, or his raising the window a fraction of an inch, in the day- 
time, changes the character of his offense? If the owner had failed 
to see that the bolts were in place, or if something had been accident- 
ally placed upon the window sill, which was of slight thickness, but 
sufficient to prevent the bolts from entering the slots, the raising of 
the window would have been a sufficient breaking to support the 
charge. Rex v. Hyams, 7 Car. & P. 441 ; State v. Reid, 20 Iowa, 421 ; 
Lyons v. People, 68 111. 280. How can the act be relieved of crim- 
inality by secretly fixing the window in the daytime so that the bolt 
or lock will not be effective, and thus render the perpetration of the 
crime more easy and certain ? There is no reason in such a rule. In 
Lyons v. People, the door was left unlocked, and the court was re- 
quested to instruct the jury that, in order to constitute the crime, it 
must appear that the door was secured in the ordinary way. The Su- 
preme Court, in determining the question, said : 

"We are not aware of any authority which goes to the extent of 
these instructions. To hold that the c arel essness of the owner in se- 
curing and guarding h is p roperty shall be a justification to the burglar 
or thief would leave communities very much to the mercy of this class 
of felons. It would in effect be a premium offered for their depre- 
dations, by the removal of the apprehension of punishment. Whether 
property^ is_ guarded pr not, it is larceny in the thj^f . who steals Tt. 
When a door is closed, it is burglary for any one with felonious in- 
tent to open it and enter the house in the nighttime without the owner's 
consent; and it makes no difference how many bolts and bars might 
have been used to secure it, but which were neglected." 

The language of the court was perhaps too broad in stating that if 
the window was raised any distance, but was not sufficient to permit 
the defendant to enter, and he raised it further, it would be breaking 
in the meaning of the law, but the entire evidence was to the effect 
that it was raised so little as not to attract the notice of the occupant. 
We therefore think that the jury could not have been misled by the 
language. * * * 

Judgment affinned. \ ' ,. - 

LE MOTT'S CASE. .-' ' _ 

(Old BaUey, 16—. Kelyng, 42.) 

At the Sessions I inquired of Le Mott's Case, which was adjudged 
in the time of the late troubles, and my Brother Wyld told me that 
the case was this : That thieves came with intent to rob him, and find- 
ing the door lockt tip, pretending they came to speak with him, and 
thereupon a maid servant opened the door, and they came in and rob- 
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bed him, and this being in the nighttime this was adjudged burglary 
and the persons hanged, for their intention being to rob, and g etting 
the door open by a false preten&e» this was in f raudem legis, and so 
they were guilty of burglary, though they did not actua lly b reak th e 
house, for this was in law an actual breaking, being obtained by fraud 
to have the door opened, as if men pretend a warrant to a constable, 
and bring him along with them, and under that pretense rob the house, 
if it be in the night, this is burglary. t* 



STATE V. CRAWFORD. 

(Supreme Court of North Dakota, 1899. 8 N. D. 539, 80 N. W. 193, 46 L. B. A. 

312, 73 Am. St Rep. 772.) 

John Crawford was indicted for burglary in the third degree and 
acquitted by direction of the court, and the state appeals. 

Wallin, t.* * * * There is no conflict of evidence in the case, 
nor is there any dispute between counsel as to the facts. The evidence 
shows that at the time and place stated in the information there was 
a certain building used as a granary,'in which there was stored in bins 
about 800 bushels of wheat, and that in the nighttime three^holes were 
bored with a two-inch auger through the walls of the granary and 
mto one of the wheat bins. The three holes were so connected to- 
gether as to make one large opening through the walls, and into the 
wheat bin. It further appears that there was a depression in the 
mass of wheat directly over the aperture made by the auger, indicat- 
ing that wheat had passed out of the bin through such aperture to the 
amount of several bushels, and, further, that some wheat was spilled 
■on the ground directly under the opening through the wall of the 
granary. Other evidence tended to connect the defendant with., the 
felonious asportation and sale of the grain. Upon this evidence the 
question is presented whether the state had made out a prima facie 
<:ase when the evidence closed and the state rested its case. * * * 

Counsel most strenuously contends that inasmuch as the evidence 
shows that the grain was removed through the opening made with an 
auger, and not otherwise, it therefore appears affirmatively that the 
defendant did not and could not have gone into the building, and 
hence that the state failed to establish the essential element of an 
entry. We cannot accept this conclusion from the evidence. It is 
manifest that the auger, guided by the person who bored the holes, 
passed through the walls of the granary into the mass of wheat, there- 
in, and also manifest that it was the auger operating within the build- 
ing which set the law of gravitation in motion, and thereby enabled 

4 Part of the opinion is omitted* 
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the man guiding the auger to remove the property from within the build- ] 
ing to the outside. Using the a uger for the double purpose of break- / 
i ng and ta kingjpossession of the property within the building brings /^//' ^/ 
t he case w ithin the rule announced in the authorities hereafter cit- 
ed. * * * ' 

The order directing an acquittal will be reversed upon the gtoulid < ^ , 
that It was error to hold that the evidence did not tend to establish an " "^ 

entry. ^ *' *'" ' 



STATE V. MOORE. ^ ' ' ' ^y ^ 

(Sui)erior Court of Judicature of New Hampshire, 1841. 12 N. H. 42.) 

Indictment for breaking and entering the house of Isaac Paddle- 
ford, at Lyman, in the nighttime, on the 19th day of November, 1840, 
vvith intent to steal, apd stealing therefrom certain pieces of money. 

It appeared in evidence that the prisoner went to the house, which 
is^a 2ublic house^ and asked for and obtained lodging for the night, 
and that he took the money from a box in the desk in the barroom in 
the course of the night. 
The jury were instructed that upon this indictment the prisoner' 
( might be convicted of burglary, of entering in the nighttime and steal- 
■\ ing, or of larceny ; that if the door of the barroom were shut, and the . 
"' prisoner left his own room in the nighttime, and opened the door of the 
' • barroom, or any other door in his way thereto, except his own door, 
and stole the money, he was guilty of burglary; but that if he left 
his own room in the night, and stole the money from the barroom, 
without opening any door on his way thereto, except his own door, y 
' he was guilty of entering in the nighttime and stealing. The jury / 
I fpund the prisoner guilty of entering in the nighttime and ^tfiaJ- 
■\^ing. * * * 

Gilchrist, j,» ♦ * ♦ it js said that, as the prisoner was law- 
fully in th e house, he cannot be convicted of the offense of entering in 
the nighttime^with mtent to steal. * * * 

An innkeeper, holding out his inn "as a place of accommodation 
for travelers, cannot prohibit persons who come under that character, 
in a proper manner, and at suitable times, from entering, so long as 
he has the means of accommodation for them." Markham v. Brown, 
8 N. H. 528, 31 Am. Dec. 209. As he has authority to enter the house, 
so hfi., may enter any of the common public rooms. Markham v. 
Brown. The barroom of an inn is, from universal custom, the most 
public room in the house ; and whether a traveler may, without per- 
mission, enter any of the private rooms or not, he has clearly a right 
to enter the^barroom. * * * 

B The statement of facts is abridged and part of the opinion is omitted. 
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"It is not a burglarious breaking and entry, if a guest at an inn 
open his own chamber door, and takes and carries away his host's 
goods, for he has a right to open his own door, and so not a bur- 
glarious breaking." 1 Hale, P. C. 553, 554. 

If a burglary could not be committed because the party had a right 
to open his own_dQfil»- notwithstanding the subsequent larceny* ibe 
same principl? would se.CQi tP be applicable here, where the .prisoner 
had a right to enter the house, and where, by parity of reasoning, his 
subsequent larceny would not make his original entry unlawful. 

For these reasons, tHe fudgment of the court is that the verdict be 
set aside and a ' ' / t *" 

New trial granted. f . ^ ' , (hr^ ' 






QUINN V. PEOPLE. ^ ' ^ 

(Court of Appeals of New York, 187& 71 N. T. 661, 27 Am. Rep. 87.) 

Foi^GER, !.• The plaintiff in error was indicted of the crime of 
burglary in the first degree, under the section of the Revised Stat- 
utes defining that crime. 2 Rev. St. (1st Ed.) p. 668, pt. 4, c. 1, tit. 
3, § 10, subd. 1. The crime, as there defined, consists in br eaking 
into and entering in the nighttime, in the manner there specified, the 
dwelling house of another, in which there is at the time some human 
_eing, with the intent to commit some crime therein^ The evidence . 
given upon the trial showed clearly enough the breaking and enter -*' 
ing and the criminal intent. The questions mooted in this court are 
whether it is legally proper, in an indictment for burglary of a dwell- 
ing house, to aver the ownership of the building in a partnership, an d * 
whether the proof showed that the room entered was a dwelling house 
within the intent of the statute. ♦ * * 

As to the second question : It is needed only to note that there was 
an internal communication between the two stores, in the lower sto - 
fies of the buildings, but none between them and the upper rooms, in 
which one of the partners and other persons lived. The room into 
which the plaintiff in error broke was used for business purposes ^nly, 
but it was within the same four outer walls, and under the same roof 
as the other rooms of the buildings. To pass from the rooms used 
for business purposes to the rooms used for living in, it was neces- 
sary to go out of doors into a yard fenced in, and from thence up- 
stairs. The unlawful entering of the plaintiff in error was into one of 
the lower rooms used for trade, and into that only. The point made 
is that as there was~^no internal communication from that room to 
the rooms used for dwellings, and as that room was not necessary 
for the dwelling rooms, there was not a breaking into a dwelling house, 

a The statement of facts and parts of the opinion are omitted. 
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and hence the act was not burglary in the first degree as defined by the 
Revised Statutes as cited above. In considering this point, I will first 
say, that the definition of the crime of burglary in the first degree, 
given by the Revised Statutes, does not, so far as this question is 
concerned, materially differ from the definition of the crime of bur- 
glary as given at common law, to wit, "a breaking and entering the 
mansion house of another in the night, with intent to commit some 
felony within the same.. * * * " 2 Russ. on Cr. p. 1, § 785. It 
will, therefore, throw light upon this question to ascertain what build- 
ings or rooms were, at common law, held to be dwelling houses or a 
part thereof, so as to be the subject of burglary ; for, as far as the Re- 
vised Statutes as already cited are concerned, what was a dwelling 
house or a part thereof at common law must also be one under those 
statutes. Now, at common law, before the adoption of the Revised . 
Statutes, it had been held that it was not needful that there should be / v 
an internal communication IBetween the room or building in which the \7<- ; y 
owner dwelt, if the two rooms or buildings were in the same inclosure, 
and were built close to and adjoining each other. Case of Gibson, 
Mutton & Wiggs, Leach's Cr. Cas. 320 (Case 165), recognized in Peo- 
ple v, Parker, 4 Johns. 424. In the case from Leach, there was a shop 
built close to a dwelling house in which the prosecutor resided. There 
was no internal communication between them. No person slept in 
the shop. The only door to it was in the courtyard before the house 
and shop, which yard was inclosed by a brick wall, including them 
within it, with a gate in the wall serving for ingress to them. The 
breaking and entering was into the shop. Objection was taken that it 
could not be considered the dwelling house of the prosecutor, and the 
case was reserved for the consideration of the twelve judges. They 
were all of the op inion that the shop was to be. considered a part of the 
dwelling house, b eing within the same building and the same roof, 
tjiough there was only one cfoor to the shop, that from the outside, 
and that the prisoners had been duly convicted of burglary in a dwell- 
ing house. The case in Johnson's Reports, supra, is also significant, 
from' the facts relied upon there to distinguish it from the case in 
Leach, supra. Those facts were that the shop entered, in which no 
one slept, though on the same lot with the dwelling house, was 20 
feet from it, not inclosed by the same fence, nor connected by a fence, 
and both open to a street. The court said that they were not with- 
in the same curtilage, as there was no fence or yard inclosing both, so 
as to bring them within one inclosure. Therefore the case was with- 
in that of The King v. Garland, 1 Leach, Cr. Cas. 130 (or 171), Case 77. 
It has been urged, in the consideration of the case in hand, that 
though the common law did go farther than the cases above cited, 
and did deem all outhouses, when they were within the same inclosure 
as the dwelUng house, a part of it, yet that they must, to be so held, 
be buildings or rooms the use of which subserved a domestic purpose. 
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and were thus essential or convenient for the enjoyment of the dwell- 
ing house as such. Gibson's Case, supra, would alone dispose of 
that. The building there entered was not only of itself a shop for 
trade, but it was in the use and occupation of a person other than the 
owner of the dwelling house. The books have many cases to the 
same end. Rex v. Gibbons & Kew, Russ. & Ry. 442, the case of a 
shop; Robertson's Case, 4 City Hall Rec. 63, also a shop, with no 
internal communications with the dwelling house; Rex v. Stock et 
al., Russ. & Ry. 185, a counting room of bankers; Ex parte Vincent, 
26 Ala. 145, 62 Am. Dec. 714, one room in a house used as a wareroom 
for goods ; Rex v. Witt, Ry. & M. 248, an office for business, below 
lodging rooms. Indeed, the essence of the crime of burglary at com- 
mon law is the midnight terror excited, and the liability created by it 
of danger to human life, growing out of the attempt to defend prop- 
erty from depredation. It is plain that both of these may arise when 
the place entered is in close contiguity with the place of the owner's 
repose, though the former has no relation to the latter by reason of 
domestic use or adaptation. Besides, the cases have disregarded the 
fact of domestic use, necessity, or convenience, and have found the 
criterion in the physical or legjd severance of the two departments or 
buildings. Rex v. Jenkins, Russ. & Ry. 244; Rex v. Westwood, Id. 
495, where the separation of the buildings was by a narrow way, both 
of them being used for the same family domestic purposes. 

It is not to be denied that there are some cases which do put just 
the difference above noted, as now urged for the plaintiff in error 
(State V. Langford, 12 N. C. 253 ; State v. Jenkins, 50 N. C. 430 ; 
State v. Bryant Ginns, 1 Nott & McC. [S. C] 583), though, in the 
case last cited, It is conceded that if a store is entered, which is a 
part of a dwelling house, by being under the same roof, the crime is 
committed; and it must be so, if it is the circumstance of midnight 
terror in breaking opto a dwelling house which is a chief ingredient of 
the crime of burglary, and it is for that reason that barns and other 
outhouses, if in proximity to the mansion house, are deemed quasi 
dwelling houses, and entitled to the same protection (State v. Brooks, 
4 Conn. 446-449). Coke, 3 Inst. 64, is cited to show that only those 
buildings or places which in their nature and recognized use are in- 
tended for the domestic comfort and convenience of the owner may be 
the subject of burglary at common law; but in the same book and 
at the same page the author also says : "But a shop wherein any j)er- 
son doth converse" — i. e., be employed or engaged with; Richard- 
son's Die. "in voce" — "being a parcel of a mansion house, or not parcel, 
is taken for a mansion Eous^." So Hale is cited (1 P. C. 558) ; and it 
is there said that "to this day it is holden no burglary to break open 
such a shop." But what does he mean by that phrase ? That appears 
from the authority which he cites, Button's Reps. 33, where it was 
held no burglary to break and enter a shop, held by one as a tenant in 
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the house of another, in which the tenant worked by day, but neither 
he nor the owner slept by night. And the reason given is the one 
above noticed, and often recognized by the cases, that by the leasing 
there was a severance in law of the sho^ from the dwelling house. 
But Hale also (1 P. C. 557) cites as law the passage from the Institutes 
above quoted. Other citations from text-books are made by the 
plaintiff in error. They will be found to the same effect, and subject 
to the same distinction as those from Coke and Hale. And see Rex v. 
Gibbons et al., supra ; Rex v. Rictard Carroll, 1 Leach, Cr. Cas. 272 
(Case 115). 

That there must be a dwelling house, to which the shop, room, or 
otfier place entered belongs as a part, admits of no doubt. To this 
eifect, and no more, are the cases cited by the plaintiff in error of Rex 
V. Harris, 2 Leach, Cr. Cas. 701, Rex v. Davies, alias Silk, Id. 876, and 
the like. There were cases which went further than anything I have 
asserted. They did not exact that the building entered should be close 
to or adjoining the dwelling house, but held the crime committed if 
the building entered was within the same fence or inclosure as the 
building slept in. And the dwelling house in which burglary might be 
committed was held formerly to include outhouses — such as ware- 
houses, barns, stables, cow houses, dairy houses — ^though not under 
the same roof or joining contiguous to the house, provided they were 
parcel thereof. 1 Russ. on Cr. *799, and authorities cited. Any out- 
house within the curtilage or same common fence with the dwelling 
house itself was considered to be parcel of it, on the ground that the 
capital house protected and privileged all its branches and appurte- 
nants, if within the curtilage or homestall. State v. Twitty, 2 N. C. 
102 ; State v. Wilson, Id. 242. See, also. State v. Ginns, 1 Nott & 
McC. (S. C.) 585, where this is conceded to be the common law. 
See note "a" to Garland's Case, supra. » 

It seems clear that at common law the shop which the plaintiff in 1 ^-7 
etXQr, broke into would have been held a part of a dwelling ' 
house. * * * 

"" T am brought to the conclusion that upon the facts proven the plain- j y ^ 
tiff in error was properly indicted and convicted of the statutory crime '^^^ ^ 
of burglary in the first degree. * * * / . 

Allen, Miller, and Earl, JJ., concur. Rapallo and Andrews, ^ ^ 
JJ., dissent. Church, C. J., not voting. 

Judgment affirmed. 
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l^^'' rOFFENSES AGAINST PROPERTY 



h-- ' 



L Larceny^ 
1. Property That May bs Stolen 



HAYWOOD V. STATE. 

(Sopreme Court of Arkansas, 1883. 41 Ark. 479.) 

English, C. J.* Horace Haywood was indicted in the Circuit Court 
of Sebastian County, Ft. Smith District, for larceny. There were 
three counts in the indictment. The first count charged, in substance, 
that said Horace Haywood, on the twenty-ninth of April, 1883, at, 
etc., one reclaimed and J^me mockinig.-bird, of the value of twenty- 
five dollars, iuid one bird cage of the value of one dollar, of the prop- 
ci^y> goods and chattels of Ellen Lane, etc., did steal, take, and 
carry away, etc. * * * f' 

Larceny, at common law^is defined to be "the Mnninns taWinp :^||H / V'_/' 
carrying away of the personal goods of another." Blackstone. ^'' 

By the common law there can be no larceny of animals ferae nat- 
urae, or wild animals, unreclaimed. When reclaimed they^ beconae 
the subject of this offense, provided they are fit for food, not other- 
wise. 

But the English courts made exceptions to the rule, ^at. reclaimed 
ajiimals, to be the subject of larceny^ must be fit for food. Thus the 
tamed hawk was held to be the subject of larceny, though unfit for 
food, because it served to amuse the English gentlemen in their fowl- 
ing sports. So reclaimed honey bees were made an exception, be- 
cause, though not fit for food themselves, their honey is. 

Under decisions of English and American courts, made upon the 
common law definition of larceny, Mr. Bishop classes the following 
animals, when reclaimed, as the subjects of the offense: Pigeons, 
doves, hares, conies, deer, swans, wild boars, cranes, pheasants, par- 
tridges and fish suitable for food, including oysters. 

To which might be safely added wild turkeys, geese, ducks, etc., 
when reclaimed. 

Of those. animals which there can be no larceny, though reclaimed, 
he puts down the following : Dogs, cats, bears, foxes, apes, m onke ys, 

1 For a discussion of principles, see Clark on Criminal Law (3d Bd.) H 
»4-98. 
'The statement of facts Is abridged. 
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polecats, f errets^ squirrels, parrots^ singing birdSj martins and coons. 

[n the South, squirrels are in common use as food animals, and 
the htmters of all climates regard bears as good food. 

Iowa is credited with the decision, Warren v. State, 1 G. Greene 
(Iowa) 106, that coons are unfit for food, and therefore, by the com- 
mon law, not the subject of larceny, when reclaimed. 

Among the colored people of the South the coon, when fat in the 
fall and winter, is regarded as a luxury, and the Iowa decision would 
not be regarded by them as sound law or good taste. 

On the whole subject, see 2 Bishop on Criminal Law (6th £d.) §§ 
757, 781, and notes. 

Every species of personal property was not the subject of larceny 
at common law. For example, dogs were treated as personal property, 
and on the death of their owner, if not disposed of by will, went to 
his executor or administrator as such. So the owner of a dog could 
bring a civil action against one who injured or took the animal. 

Sqjipses in action, as bonds, bills, notes, etc., were classed as per- 
sonal£ro£erty, and subjects of the action of detinue, etc., but larceny 
coiildnot be committed of them. 

Under the technical rules of the ancient common law, says Mr. 
Bishop, prevailing still, except as expanded by statutes, larceny was 
restricted as to the property of which it could be committed, as well 
as in some other respects, within limits too narrow to meet the re- 
quirements of a more' refined and commercial age. Consequently stat- 
utes in England and in the United States have greatly enlarged the 
common law doctrine. Id. § 761. 

The provisions of the larceny statute of this State are very broad * 
and comprehensive. The first section defines the crime thus: "Itar- / 
ceny is the_felonious stealing, taking and carrying, riding, or driving / ^ 
away the personal property of another." This, perhaps is not more ' ^^^^, 
comprehensive than the common law definition. 

The second section declares that "larceny shall embrace every theft 
which unlawfully deprives another of his money or other personal 
property, or those means and muniments by which the right and title 
to property, real or personal, may be ascertained." 

The^ third section makes any bank note, bond, bill, note, receipt, 
or any instrument of writing whatever, of value to the owner, the 
subject of larceny. 

The fourth section declares that "the taking and removing away 
any goods or personal chattels of any kind whatever, with intent to 
steal the same, whether the articles stolen be in the immediate posses- 
sion of the owner or not, unless it shall appear that the owner has 
abandoned his claim thereto, shall be deemed larceny." Gantt's Di- 
gest, §§ 1352-1357. 

Under similar statutes of New York and Tennessee, it has been . 
decided that dogs are the subject of larceny. Mullaly t. People, 86 

MULXLL CA&CB.L.— 11 
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N. Y. 365; State v. Brown, 9 Baxt. (Tenn.) 53, 40 Am. Rep. 81. 
Though in the States where the common law has not been enlarged by 
statute, the rulings have been otherwise. 

In MuUaly v. People, it was well said by Justice Earle, who deliv- 
ered the opinion of the Court, that "in nearly every household in the 
land can be found chattels kept for the mere whim and pleasure of its 
owner ; a source of solace after serious labor, exercising a refining and 
elevating influence ; and yet they are as much under the protection of 
the law as chattels purely useful and absolutely essential." 

The reclaimed mocking bird in question was no doUbt personal 
property. The owner could have brought trespass agaiwst the thief, 
who invaded her portico at night, and deprived her of the possession 
of her songster, which she prized above price, and she could have 
maintained replevin against the person to whom he sold it, Jiad he 
refused to surrender it to her. 

The market value of the bird was, perhaps, more than ten times 
greater than that of the cage, which was the subject of petit larceny. 
To hold that larceny might be committed of the cage, but not of jh e 
^ bird, would be neither good law nor common sense. 

Affirmed. .■ ^ 
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COMMONWEALTH v. STEIMUNG. 

(Supreme Court of Pennsylvania, 1893. 156 Pa. 400, 27 Atl. 297.) 

Mr. Justice Williams.* ♦ * * it appeared on the trial that 
Bower, the prosecutor, was the owner of a farm which was crossed by 
Mahanoy creek. Some distance up the stream coal mines were in 
operation and had been for many years. The culm and waste from 
the mines and breaker, which had been thrown into, or piled upon the 
bank, of the creek, had been carried down the stream by the current 
and the floods, and deposited in the channel and along the shores in 
considerable quantities. This material, having been abandoned by its 
original owners, belonged to him on whose land the water left it. The 
water, dropping the heavy pieces first and carrying the smaller parti- 
cles and dust along in the current, served as a screen ; and as the result 
of this process considerable quantities of coal suitable for burning were 
lodged along the channel and the banks of the stream throughout its 
course over the prosecutor's farm. The defendant, descending the 
stream with a flatboat, entered upon the lands of Bower and began ip 
jgather coal from the surface. He was provided with a scoop or shovel 
made of strong wire or iron rods, with which he gathered up the coal. 
The sand and gravel passed through the meshes of the scoop, leaving 

> The trial oourt's charge to the jury and a part of the opinion of Wil- 
liams, J., are omitted. 
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the pieces of coal within it When the gravel was all sifted out, the 
cleaned coal was emptied upon the flatboat. This process was con- 
tinued until a boat load was obtained. The boat was then towed or 
pushed to some bins on the shore opposite to Bower's house, and the 
coal was transferred from the boat to the bins. This was repeated 
until from 8 to 12 tons of coal had been gathered, cleaned, deposited on 
the boat, transported to the bins, and unloaded. This coal was after- 
wards delivered to purchasers, or taken for consumption, from the 
bins. 

Here was a taking with intent to carry away and convert, a carry- 
ing away, and an actual conversion, which the commonwealth held 
sustained the indictment for larceny. The learned judge, however, 
mstructed the jury that the process of collecting, cleaning, loading 
upon the flatboat, transporting to the bins, and unloading the coal 
into them must be regarded as one continuous act, like the act of 
him who tears a piece of lead from a building and carries it off, or 
who, passing an orchard, plucks fruit and takes it away, and that 
the defendant was, therefore, a trespasser only. The distinction in 
the mind of the learned judge was that between real and personal 
estate. The coal lying upon the surface he held to be real estate. 
The lifting it up in the shovel was on this theory a severance, which 
forcibly changed its character and made it personal The loading 
into the flatboat, the transportation to the bins, and unloading of the 
boat, all of which acts were done within the lines of the prosecutor's 
land, and occupied hours of time for each boat load, were so con-, 
nected with the severance as to make but a single act. For this rea- 
son he held that the defendant was guilty of a trespass only. The 
common law did distinguish between things that are connected with 
or savor of the real estate and those that are personal goods. .An 
apple growing upon a tree was connected with tfie land by means of 
the tree that bore it, and so held to partake of the nature of the 
land, and to be real estate. One who plucked it from the tree, and 
at once ate or carried it away, was therefore a trespasser; but if 
he laid it down, and afterwards carried it away, so that the taking and 
the asportation were not one and the same act, then, if the carrying 
away was done animo furandi, the elements of larceny were present 

Blackstone tells us, in volume 4, p. 233, of the Commentaries, that 
larceny cannot be committed of things that savor of the realty, be- 
cause of "a subtility in the legal notions of our ancestors." He then 
explains the subtile distinction as follows: "These things (things 
that savor of the realty) were parcel of the real estate, and therefore, 
while they continued so, could not by any possibility be the sub- 
ject of theft, being absolutely fixed and immovable. And if they 
were severed by violence, so as to be changed into movables, and at 
the same time, by one and the same continued act, carried off by 
the person who severed them, they could never be said to be taken 
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from their proprietor in their newly acquired state of mobility." But 
he explains that, if the act of severance and that of carrying away 
bo separated, so that they do not constitute "one and the same con- 
tinued act," the subtile distinction between personal goods and those 
that savor of the real estate ceases to protect the wrongdoer from a 
criminal prosecution, and a charge of larceny can be sustained. The 
question whether this coal, lying loose upon the surface, like other 
drift of the stream, was real or personal estate, does not seem to have 
been raised in the court below, and it is not before us. 

The real question presented is whether this case upon its facts is 
one for the application of the common-law rule. Have we here a 
severance and an asportation that constitute "one and the same con- 
tinuous act?" If the picking of the coal from the surface be treated 
as an act of severance, we have next the act of cleaning and sifting, 
then the deposit of the cleaned coal upon the flatboat little by little, 
then the transportation of the boat load to the bins, and then the 
process of shoveling the coal from the boat into the bins. 

The acts, occupying considerable time for each boat load, were 
all done within the inclosures of the prosecutor. It is as though one 
should come with team and farm wagon into his neighbor's com 
field and pluck the ears, load them into the wagon, and, when the 
wagon would hold no more, draw the com away to his own com 
house, and then return again, and continue the process of harvesting 
in the saqie manner until he had transferred his neighbor's crop to 
his own cribs. If such acts were done under a bona fide claim_of 
title to the crop, they would not amount to larceny ; but, if done animo 
fiirandi, all the elements of larceny would be present In the case 
before us it is conceded tliat the coal belonged to Bower, and was in 
his possession as part of his real estate. The defendant entered 
his lands for the purpose of collecting coal and carrying it away. 
He makes no bona fide claim of title, no offer to purchase, sets up 
no license, but. rests on the proposition that, like the man who plucks 
an apple from a tree and goes his way, he is liable only as a tres- 
passer. If this be true, he could gather the coal from Bower's land 
as often as the stream made a sufiicient deposit to justify the ex- 
penditure of time necessary to gather, clean, transport, and put it in 
bins. Upon the same principle he might gather all the crops grow- 
ing on Bower's farm as they matured, and by hauling each load away 
when it was made up, defend against the charge of larceny, on the 
ground that the gathering from the tree, the stalk, or the hill, the 
loading into wagons, and the carrying of the loads away, though oc- 
cupying hours for each load and many days for the crop, was "one 
and the same continuous act" of trespass. We cannot agree to such 
an extension of the common-law mle, but are of the opinion that" this 
case should have gone to the jury on the existence of the animo 
furandi. 
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2. The Trespass in Taking 
(A) Larceny by Bailee 






k/^' rex v. semple. 






i^ ^ (Old Bailey, 1786. 1 Leach [4th E3d.] 420^ 

At the ensuing session th e pr isoner. J. G. Semple, was ag ain in- 
(licted for the same offense [JarceqjrJ, before Adair, Recorder; pres- 
ent, Mr. Justice Gould. 

* The following facts appeared in evidence : The prosecutor^ Mr. I<y- 
cett. was a coach makfiTgjyho let out carriages to hire. The prisoner 
was a gentleman who lodged in the neighborhood under the name of 
Maj. Harrold, ^d had frequently hired chaises from the prosecutor 
as the occasion required , and for which he had always p aid with great 
punctual ity. On the 1st of September, 1785, the prisoner hired a post 
chaise of the prosecutor, saying that he should want it for three weeks 
or a month, as he was going a tour round the North. It was agreed 
that the prisoner should pay at the rate of five shillings a day during 
the time that he kept the chaise, and a price of fifty guineas was talked 
about in case he should determine to purchase the chaise on his return 
to London ; but no positive a^eement took place between them on the 
subject of the pu rchase. In a few days afterwards the prisoner 
f etcHed the chaise from Mr. Lycett's with his own horses ; and it was 
in evidence that he was driven in it from London to the Crown and 
Cushion at Uxbridge, where he ordered a pair of horses, and went 
from thence to the Duke of Portland's, and returned. He took fresh 
horses at the Crown and Cushion, but where he went with the chaise 
afterwards did not appear. The fac t was he never returned it to Mr. 
Lycett^ nor could any tidings be obtained of him till twelve months 
afterwards, when he was accidentally apprehended by the activity of 
Mr. Feltham, in Fleet street, upon a suspicion of having, under false 
pretenses, defrauded him of a quantity of ladies' hats. 

Garrow^ for the prisoner, submitted to the court that, admitt ing the 
whole of the e vidence to be true, the offense did not amount to felony, 
and he en deavored' to distinguish the case from that of Pear's Case,' 1 
Leach, 212, and Aickle's Case, 1 Leach, 294, inasmuch as in those 
cases the parties had never obtained the legal possession of the prop- 
erty delivered to them, but that in the present case the prisoner had 
obtained^ the chaise upon a contract, which it was not proved that he 
had brokenj for the chaise was not hired for any definite length of 
fimey or to go to any certain place, and the mere understanding that 
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it was for three weeks or a month, for the purpose of making a tour 
round the North, made no part of the contract. He had hired it for 
such a length of time as he should please to keep if, at a certain stipu- 
lated price for eacF day ; and, it being delivered to him upon those 
terms, he had the entire possession of it in himself, and was answer- 
able in damages for its detention, or for any injury whjgh might hap- 
pen to it during his absence. But, supposing the contract should be 
tTiought not to extend beyond the three weeks or a month ; it is clear 
that during that time he had at least the legal possession, and then no 
intention to convert it wrongfully to his own use, arising afterward, 
whether from necessity or dishonesty, will make the withholding it 
felony, for the animus furandi must exist at the time the pjopertyjs 
obtained. In all the leading cases upon this subject of constructive 
felony, there has always been some evidence of a tortious conversion ; 
but in this case it has not been proved that the prisoner has disposed 
of the chaise. It may be at this very moment in his possession, for 
anything that appears to the contrary, and a conversion cannot be in- 
ferred from his having neglected to return it. 

The Court. The court is bound by the determination of former 
cases. It is now settled that the question of intention is for the con- 
sideration of the jury; and in the present case, if they should be of 
opinion that the original hiring of the chaise was felonious, it will fall 
precisely within the principle of Pear's Case and the other decisions ^ 
which tiie judges have made upon the subject of constructive felony. 
If there was a bona fide hiring of the chaise, to pay so much for every 
day for the use of it, and a real intention of returning it^ a subsequent 
conversion of it cannot be felony, whether the time for which it was 
hired be limited or indefinite: for by the bona fide contract, and sub- 
sequent delivery, the prisoner would have acquired the lawful pos- 
session of it, and therefore, although he afterwards abused that trust 
and that possession, felony could not ensue, because the original tak- 
ing was lawful. But, on the other hand, if the hiring was only a^jffe- 
tense made use of to get the chaise out of the possession of the owner, 
without any intention to restore it or to pay for it, in that case the law 
supposes the possession still to reside with the owner, though the prop- 
erty itself is gone out of his hands, and then the subsequent conver- 
sion will be felony. The case of The King v. Pear was very sol- 
emnly debated at Lord Chief Justice De Grey's house ; and the unani- 
mous opinion of the judges was at last that the direction given to the 
jury by the learned judge who tried the prisoner was right. The most 
important part of the argument turned upon the consideration wheth- 
er the delivery of the horse to Pear had in law divested the owner ei- 
ther of his property or the possession of it. The question left with 
the jury was whether the contract was meant fairly, or whether it was 
a mere color and pretense. The jury found that it was a mere color 
and pretense, and upon that finding the judges determined the taking 



LAR0BN7 167 

to be felony, because it is an established principle of law that the pos- \ ,\ 
session of property cannot be obtained through the medium of a fraud. 
But it has been attempted to distinguish the present case from The 
King V, Pear : First, that the hiring in this case was indefinite, but that 
in The King v. Pear it was certain and limited. The time cannot be 
material in questions of this nature. Pear hired the horse in the morn- 
ing, under the pretense of going to Sutton, in Surrey, and to return 
in the evening; but, as the hiring was found to be felonious, the law 
of the case must have been the same, although it had appeared that 
the hiring was for two days, a week, a month, or any other given time 
— nay, if the time had been left entirely unlimited. The circumstances 
of the time being long or unsettled may^ indeed, render the proof of 
guilt more difficult, but cannot alter the law of the case. Secondly, 
it is said that this case differs from The King v. Pear, because it was 
proved that Pear had sold the horse, and therefore had converted it 
to his own use, but that in the present case no proof has been given 
that the prisoner has sold or otherwise converted the chaise. Proof 
of actual conversion certainly is not necessary, but the jury must judge 
of it from the circumstances of the case. If the prisoner, at any time ] 
before the prosecution was commenced, had offered to restore the , 
chaise to the owner, or to pay him for it, such conduct would have ,. 
been evidence of an honest intention when he originally hired it, and 
would have reprobated the idea of a fraudulent design. But he hires 
the chaise for a month, and a year passes, and neither the chaise nor 
the man are heard of until he is taken. There is no evidence even at 
this moment that the chaise is forthcoming, nor does any one pretend 
to know where it is. This, therefore, raises a presumption against the 
prisoner, which it is incumbent on him to repel ; and, if he cannot, 
it will be for the consideration of the jury, under all the circumstances 
of the case, whether they think he has feloniously disposed of it,* or 
otherwise converted it to his own use. In their determination of this 
point they must recur to the time of the original hiring, and to the 
nature and meaning of the contract then made between the parties. 
If they think the redelivery of the chaise formed any part of the con- 
tract, the nondelivery of it must necessarily form a part of their con- 
sideration. They will then consider whether the nondelivery is suffi- 
cient evidence to satisfy their consciences that he has converted it to 
his own use. These two considerations will naturally lead to a third, 
VIZ., whether the property thus converted was originally obtained with 
a felonious design, which will carry them back to the instant of time 
tEat he obtained possession of it ; and, if they should find the original 
hiring was felonious, the most ingenious subtlety cannot distinguish , 
this case from that of The King v. Pear. There is a case in Kelynge 
oTa person who took a lodging in a house, and afterwards at night, 
while the people were at prayers, robbed them. The jury found that 
the intention of taking the lodging was to commit the felony, and the 
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judges determined that this was burglary. There was also a case deter- 
mined very lately by the judges. A man ordered a pair of candle- 
sticks from a silversmith to be sent to his lodgings. They were sent 
to his lodgings, with a bill of parcels; but he contrived to send the 
servant back, and to keep the goods, and this was held to be felony, 
although they were delivered with the bill of parcels, under an expec- 
tation of being paid the money, for the jury found that it was a pre- 
tense to purchase, with intention to steal. 

The £uestion of original intention was left with the jury, and they 
found the prisoner gfuilty. A motion was made in arrest of judgment, 
but it was overruled, and he received sentence of transportation for 
seven years. 
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PEOPLE v. MONTARIAi;. 
(Supreme Court of California, 1898. 120 CaL 691, 53 Paa 855.) 

Louis Montarial was convicted of grand larceny in stealing certain 
moneys from one Paillac, and appeals. The evidence showed that 
Montarial and Paillac were roommates, and that the latter gave the 
defendant the money in question, done up in a lockage, to bej>Iaced 
for safe-keeping in defendant's trunk. Defendant placed the money 
in the trunk, where it remained for over two years. Defendant carried • 
the key, but always unlocked the trunk at the request of Paillac. De- V. 
f endant had no authority to handle the package except in the p resenc e^ ' ' 
of Paillac, and then only for the purpose of handing it to Paillac or 
replacing it at his direction. 

Van Fi^EET, j.* * * * Taking the whole evidence together, ' 
with all it tends to show, and we are satisfied that it does not estab- ^ -. 
lish a bailment or intrusting of the money to defendant. As we regard 
it, the evidence does not show that Paillac ever in fact really parted 
with the possession of his money. While it was locked in the trunks of 
defendant, to which the latter retained the keys, the trunks were at 
all times as much in the possession of Paillac, and with practicallyjhe 
same freedom of access to the latter, as in that of the defendant In 
legal contemplation the use of the trunks was loaned or given to Pail- 
lac as a place for keeping his money. The mere fact that defendant 
carried the keys is not a material consideration. As we have seen, the 

4 The statement of facts Is abridged from the opinion of the ooort, and 
part of the opinion Is omitted. 
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keys were always forthcoming when demanded by Paillac for access 
to his money; and the money was, therefore, to all practical intents 
and purposes, as much under fiis personal supervision and protection 
as of defendant Indeed, more so^sinc^ the latter had no right or au- 
thority to tamper with TTm any way, except as cjirected by its owner. 
TTuch is made by defendant of the fact that Paillac testified that he 
"intrusted" the money to defendant ; and it is urged that this consti- J 
tutes embezzlement, because that offense consists of "the fraudulent />', 
appropriation of property by a person to whom it has been intrusted." ^«^ 

Pen. Code, § 503. But, to reach the meaning of the witaess, his ex- 
pressions must be read in the light of his whole testimony and all the * 
circumstances; and when so read i t is cl ear that his monejf was not 
\ _ intrusted to the keeping of ,thcL-d£f endant in a manner to bring it within 
'' '-'J-f^) the definition of embezzlement Defendant let Paillac have the use of 
his trunks as a place of safety for his property, and the only dominion 
defendant rightfully exercised over it was a perfunctory handling of 
it in the presence of the owner. The case, although differing in its 
circumstances, is not to be distinguished in principle from that of Peo- 
ple V. Johnson, 91 Cal. 265, 27 Pac. 663, where it is held that, .where 
the owner puts his property into the hands of another to do some act 
in relatioii_to It in_,his presence, he does not part with the possession 
, , of it, and the conyer§ioiU>f . it animo f urandi is larceny, and not em- 
j ' ' » bezzlement See, also, 2 Russell on Crimes (8th Am. Ed.) 21. ♦ ♦ ♦ 
We are satisfied that the judgment should be affirmed. 
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REGINA V. THURBORN. 
(Conrt for Crown Cases Heserred, 1849. 1 Den. 0. 0. 887.) 

The prisoner was tried before Parke, B., at the Summer Assizes 
for Huntingdon, 1848, for stealing a bank note. 

He found the note, which had been accidentally dropped on the 
high road. There was no name or mark on it, indicating who was 
the owner; nor were there any circumstances attending the finding 
which would enable him to discover to whom the note belonged when 
he picked it up ; nor had he any reason to believe that the owner 
knew w here to find it again. The prisoner meant to appropriate it 
to his own use when he picked it up. The day after, and before he 
fiad disposed of it, he was informed that the prosecutor was the owner, 
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and had dropped it accidentally. He then changed it, and appropri- 
ated the money taken to his own use. The jury found that he had 
reason to believe and did believe it to be the prosecutor's property 
before he thus changed the note. 

The learned Baron directed a verdict of guilty, intimating that he 
should reserve the case for further consideration. Upon conferring 
with Maule, J., the learned Baron was of opinion that the original 
taking was not felonious, and that in the subsequent disposal of it 
tliere was no taking, and he therefore declined to pass sentence, and 
ordered the prisoner to be discharged, on entering into his own recog- 
nizance to appear when called upon. 

On the 30th of April, A. D. 1849, the following judgment was read 
by Parke, B. : 

A case was reserved by Parke, B., at the last Huntingdon Assizes. 
It was not argued by counsel, but the judges who attended the sit- 
ting of the court after Michaelmas Term, 1848, namely, the Lord 
Chief Baron, Patteson, J., Rolfe, B., Cresswell, J., Williams, 
J., CoLTMAN, J., and Parke, B., gave it much consideration on ac- 
count of its importance, and the frequency of the occurrence of cases 
in some degree similar in the administration of the criminal law, and 
the somewhat obscure state of the authorities upon it. [The learned 
Baron here stated the case.] » * * * 

In the present case there is no doubt that the bank note was lost, 
the" owner did not know where to find it, the prisoner reasonably be- 
lieved it to be lost, he had no reason to know to whom it belonged, 
and therefore, though he took it with the intent, not of taking a partial 
or temporary, but the entire, dominion over it, the act of taking did 
not, in our opinion, constitute the crime of larceny. Whether the 
subsequent appropriation of it to his own use, by changing it, with 
the knowledge at that time that it belonged to the prosecutor, does 
amount to that crime, will be afterwards considered. 

It appears, however, that goods which do fall within the category 
of lost goods, and which the taker justly believes to have been lost, 
may be taken and converted, so as to constitute the crime of larceny, 
when the party finding may be presumed to know the owner of them, 
or there is any mark upon them, presumably known by him, by which 
the owner can be ascertained. Whether this is a qualification intro- 
duced in modern times, or which always existed, we need not deter- 
mine. It may have proceeded on the construction of the reason of 
the old rule, "Quia Dominus rerum non apparet ideo cujus sunt in- 
certum est," and the rule is held not to apply when it is certain who 
is the owner ; but the authorities are many, and we believe this qual- 
ification has been generally adopted in practice, and we must there- 
fore consider it to be the established law. There are many reported 

B Part of the opinion is omitted. 
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cases on this subject, some where the owner of goods may be pre- 
sumed to be known, from the circumstances under which they are 
found. Amongst these are included the cases of articles left in hack- 
nej coacKes by passengers^ which the^ coachman appropriates to his 
own usCj or a pocketbook, found in a coat sent to a tailor to be re- 
paired, and abstracted and opened by him. In these cases the> ap- 
prop riation has been held to be larceny. PerfTaps these cases might 
be classe<f amongst those in which the taker is not justified in con- 
cluding that the goods were lost, because there is little doiibt he must 
have believed that the owner would know where to find them again, 
and he had no pretense to consider them abandoned or derelict. Some 
cases appear to have been decided on the ground of bailment, deter- 
mined by breaking bulk, which would constitute a trespass, as Wynne's 
Case, Leach, C. C. 460; but it seems difficult to apply that doctrine, 
which belongs to bailment, where a special property is acquired by 
contract, to any case of goods merely lost and found, where a special 
property is acquired by finding. 

The appropriation of goods by the finder has also been held to be 
larcenjf^ where the owner could be found out by some mark on them, 
as in the case of lost notes, checks, or bills with the owner's name 
upon them. 

This subject was considered in the case of Merry v. Green, 7 M. 
& W. 623, in which the Court of Exchequer acted upon the author- 
ity of these decisions; and in the argument in that case difficulties 
were suggested, whether the crime of larceny could be committed in 
the case of a marked article, a check, for instance, with the name of 
the owner on it, where a person originally took it up, intending to 
look at it, and see who was the owner, and then,«as soon as he knew 
whose it was, took it, animo furandi, as, in order to constitute a lar- 
ceny, the taking must be a trespass, and it was asked when in such a 
case the trespass was committed ? In answer to that inquiry the dic- 
tum attributed to me in the report was used — ^that in such a case the 
trespass must be taken to have been committed, not when he took it 
up to look at it and see whose it was, but afterwards, when he appro- 
priated it to his own use, animo furandi. 

It is quite a mistake to suppose, as Mr. Greaves has done (volume 
2, c. 14), that I meant to lay down the proposition in the general 
terms contained in the extract from the report of the case in 7 M. & 
W. 623, which, taken alone, seems to be applicable to every case of 
finding unmarked, as well as marked, property. It was meant to ap- 
ply to the latter only. 

The result of these authorities is that the rule of law on this sub- 
ject seems to be that if a man find goods that have been actually lost, 
or are reasonably supposed by him to have been lost, and appropriates 
them, with the intent to take the entire dominion over them, really be- 
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lieving, when he takes them, that the owner cannot be founds it is not 
larceny ; but if he takes them with the like intent, though lost or rea- 
sonably supposed to be lost, but reasonably believing that the owner 
can be found, it is larceny. 

In applying this rule, as, indeed, in the application of all fixed rules, 
questions oi some nicety may arise; but it will generally be ascer- 
tained whether the person accused had reasonable belief that the 
owner could be found, by evidence of his previous acquaintance with 
the ownership of the particular chattel, the place where it is found, 
or the nature of the marks upon it. In some cases it would be s^ 
parent; in others, appear only after examination. 

It would probably be presumed that the taker would examine the 
chattel as an honest man ought to do at the time of taking it ; and, 
if he did not restore it to the owner, the jury might conclude that he 
took it, when he took complete possession of it, animo f urandi. The 
mere taking it up to look at it would not be a taking possessioa i^_tbe 
chattel. 

To apply these rules to the present case: The first taking did not 
amount to larceny, because the note was really lost, and there was 
no mark on it, or other circumstance to indicate then who was the 
owner, or that he might be found, nor any evidence to rebut the pre- 
sumption that would arise, from the finding of the note as proved, 
that he believed the owner could not be found, and therefore the 
original taking was not felonious; and if the prisoner had changed 
the note, or otherwise disposed of it, before notice of the title of the 
real owner, he clearly would not have been punishable ; but after the 
prisoner was in possession of the note the owner became known^o 
him, and he then appropriated it, animo f urandi, and the point to be 
decided is whether that was a felony. 

Upon this question we have felt considerable doubt. 

If he had taken the chattel innocently, and afterwards appropriated 
it without knowledge of the Qwnership, it would not have been lar- 
ceny; nor would it, we think, if he had done so knowing who was 
the owner,. for he had the lawful possession in both cases^ and the 
conversion would not have been a trespass m either. But here the 
original taking was not innocent in one sense, and the question is, 
does that make a difference? We think not. It was dispunishable, 
as we have already decided, and, though the possession was accom- 
panied by a dishonest intent, it was still a lawful possession, and 
good against all but the real owner, and the subsequent conversion 
was not, therefore, a trespass in this case more than the others, and 
consequently no larceny. 

We therefore think that the conviction was wrong. 
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(D) Consent of Owner to Part with "Property" as Well as Possession 



REGINA V. STEWART et al. 

(Kent Assizes, 1845. 1 Cox, G. G. 174.) 

The prisoners were indicted for larceny, under the following cir- 
cumstances: They passed for husband and wife, and, having taken 
a house at Tunbridge Wells, Mrs. Stewart went to the shop of the 
prosecutor, selected the goods in question to the amount of £10, and 
ordered them to be sent to her home. The prosecutor accordingly dis- 
patched the goods by one Davies, and gave him strict injunction not 
to leave them without receiving the price. Davies, on arrivmg at the 
house, told the two prisoners he was instructed not to leave the goods 
without the money, or an equivalent. After a vain attempt on the part 
of K. Stewart to induce Envies to let him have the property on the 
promise of payment on the morrow, he (Stewart) wrote out a check 
for the amount of the bill and gave it to Davies, requesting him not 
to present it till the. next day. It was drawn on the London Joint 
Stock Bank, Prince's Street, London, and Davies, Igiving left the 
goods, returned with the check to his employers. It was presented 
at the Bank, in London, the next morning, when it was dishonored for 
want of effects. It was also proved that, although the prisoner had 
opened an account at the said bank, it had been some time before 
overdrawn, and several of his checks had been subsequently dis- 
honored. * * * 

Jones, Serjt., then submitted that the charge of larceny against 
Kidman Stewart could not be sustained. The shopman parted, not ) 
only w ith the pos sessiorLof the goods, but also with the pr operty in /] i<«^ 
them. Nor was any false representation made to him to Induce him 
so to do. The prisoner requested that the check might not be pre- 
sented until the next day ; but it was presented on the next morning, 
and had never been taken to the banking house since. Although there 
were no funds there in the morning, it did not follow that provision 
might not have been made for the check in the course of the day. 
This is like the case of R- v. Parker, 7 C & P. 825, where the pris- 
oner was charged with falsely pretending that a postdated check, 
drawn by himself, was a good and genuine order for £25, whereby he 
obtained a watch and chain. There the prisoner represented, as here, 
that he had an account with the bank, and had authority to draw the 
check, both which were proved to be false, and the court held the case 
one of false pretenses. 

AXDERSON, B. It is for you to show that the prisoner had rea- 
sonable ground for believing that the check would be paid. The case 
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seems to me to approach more nearly to R. v. Small, 8 C. & P. 46, 
than to R. v. Parker. In the former, a tradesman was induced to send 
his goods by a servant to a place where he was met by the prisoner, 
who induced the servant to give him the goods in exchange for a coun- 
terfeit crown piece, and it was held to be larceny. If. the owner of 
goods parts with the possession, he meaning to part also with the prop- 
erty, in consequence of a fraudulent representation of the party ob- , 
taining them, it is not larceny, but a mere cheat. But if_the_ owner ^' 
does not mean to part even with the possession, except in a certain 
event, which does not happen, and the prisoner causes him to part with 
them by means of frauds he (the owner) still not meaning to part with 
the property, then the case is one of larceny. Here, if the owner had 
himself carried the goods and parted with them, as the servant did, no 
doubt it would have been a case of false pretenses ; or, if the servant 
had had a general authority to act, it would have been the same as 
though the master acted. But in this instance he had but a limited au- 
thority, which he chose to exceed. I am of opinion, as at present 
advised, that if the prisoner intended to get possession of these goods 
by giving a piece of paper, which he had no reasonable ground to be- . f,. -* 
lieve would be of use to anybody, and that the servant had received ^ «-- "• 
positive instructions not to leave the articles without cash payment, the 
charge of larceny is made out 



(B) Delivery by Mistake 



REGINA v. HEHIR. 

(Court for Crown Cases Reserved. [1895] 2 Ir. IL 709.) 

Denis Hehir was indicted for the larceny of a £10 note, of the goods 
and chattels of one John Leech. It appears from the evidence that 
this £10 note was handed by Leech to Hehir in part payment of a sum 
of £2. 8s. 9d. due by the former to the latter, and that, at the time^ 
when it was so handed, both Leech and Hehir believed it to be a £1 
note. It further appears that, after the lapse of a substantial period 
of time, Hehir became aware that the note was one for £10, where- 
upon, in the words of the case, "he fraudulently and without color of 
right intended to convert the said note to his own use, and to perma- 
nently deprive the said John Leech thereof, and that to effectuate such 
intention the said prisoner shortly afterwards changed the said note 
and disposed of the proceeds thereof." 



/( 



LABCBNT 175 

The case was left by the Lord Chief Baron to the jury (who found 
the prisoner guilty), in order to obtain an authoritative decision upon 
a question upon which the Court for Crown Cases Reserved in Eng- 
land was equally divided in The Queen v. Ashwell, 16 Q. B. D. 190. 
That question he reserved for this court in the following words: 
"Whether I ought to have directed a verdict of acquittal by reason of 
the prisoner not having had the animus furandi when Leech handed 
him the i 10 note?" * * * 

Gibson, J.* * * * In the present case there was a physical de- 
livery, in intended performance of a contract, without knowledge or 
intent on the part of the owner to give, or on the part of the taker to 
accept, possession of the particular chattel actually delivered. Until 
discovery by the taker, the legal possession seems not to be divested 
out of the owner, if it be not in suspense. Until knowledge and elec- 
tion, the law ought not to attribute to the taker an intent to divest the 
owner's possession without his consent, which would be a wrongful 
act, or to accept a possession which in case of some chattels might be 
onerous. The physical occupation raises an inference of legal pos- 
session, just as it does of property of which possession is part and 
^ symbol; but common error, which rebuts contract^ also rebuts that 
i inference. The character of the physical possession is ambiguous un- 
til discovery, and ought to be interpreted in an innocent rather than 
a tortious sense. If, upon discovery, the taker elects to return the chat- 
tel to the proper custody, as it is his duty to do, his previous relation 
to^the chattel [s thereby determined, as resembling custody rather than 
possession. On the other hand, if he then decides to misappropriate, 
knowing tKat there has been no consent by the owner, one of two views 
is possible. "His possession up to that time may be regarded as in- 
complete, and is then finally determined by his tortious election as 
wrongful throughout. Woodward's Case, L. & C. 122. Or he may be 
regarded as then and there for the first time taking out of the owner's 
possession the chattel which is to be considered as mislaid rather than 
as lost. During the suspense period, his acts done in innocent igno- 
rance arc excused; but the excuse, founded not on consent, but on 
misleading, applies only as far as he is misled, and does not operate 
when, knowing the mistake, he deliberately commits a tort by taking 
possession of and converting the chattel. 

The second question for consideration is the lawfulness of posses- 
sion, where the delivery has taken place under a common mistake of 
such a character as to exclude the mental agreement necessary to the 
formation of a contract. The mistake may be as to the identity of 
the transferee (Cundy v. Lindsay, 3 App. Cas. 459), or as to the iden- 

• The facts are printed from the opinion of Madden, J. Part of the (H>lnion 
of Gibson, J., and the opinions of Holmes, Murphy, Johnson, Andrews, and 
(VBrien, JJ., Palles, G. B., and P. O'Brien, L. C, are omitted. 
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tity of the subject-matter of contract, as in MiddIeton*s and Ashwdl's 
Cases, or a mistake compounded of both these elements. 

^t may be taken that a consent to possession obtained by fraud or 
f orce^ animo f urandi, is unavailing, and that possession under it would 
be unlawful and trespassory. It is also certain that in such a case as 
we have here to deal with property cannot pass. If common mistake 
■ prevents contract, and property cannot pass, why should possessicwi, 

* .' wEicii is part and symbol of property, pass, when neither party in- 
tende3 to divorce possession . fronj property? Physical delivery by 
owner to taker may be evidence of consent; but delivery can hardly 
be conclusive and irrebuttable proof of an intelligent transfer of pos- 
session, when neither party intends to make or accept such trans- 
fer. ♦ * * 

This question of consent is one of substance, and not form. It can- 
not be treated as disposed of by the fact of physical delivery without 
more. A deliveiy by a man in delirium or asleep, or hypnotized, would 
be void, because unaccompanied by intelligent volition. The mistake, 
as it occurs to me, made by many of the learned judges in Ashwell's 
Case, 16 Q. B. D. 190, seems much the same as that which was cor- 
rected in Reg. v. Dee, 14 L. R. Ir. 468. A consent must be to the par- 
ticular act or thing and to the particular person. A consent to inter- 
course obtained by fraudulent personation from a married woman, in 
the belief that the act was marital connection with her husband, was, 
as there pointed out, no consent at all to an act of adultery with a stran- 
ger. This absence of consent does not, I think, depend on fraud. It 
is a conceivable case that a married woman might, in the dark, submit 
to a man whom she believed to be her husband, without guilty intent 
on his part, from a mistake of rocwns or otherwise. In a civil action 
for assault I doubt that he could justify his possession of the woman 
by leave and license, though, of course, from absence of mens rea, he 
would not be guilty of rape. 

It may, however, be said that, irrespective of consent, if the taker of 
a chattel delivered under mistake is protected by a kind of estoppel, 
he is to be deemed, as against the owner, to be lawfully in possession 
while such estoppel continues; that is, until the mistake becomes 
known to him. This suggestion (which has caused me more difficulty 
than any other point), I think, is founded partly on a confusion of 
physical possession, or custody, with legal possession, and pai:tly oa.a 
misunderstanding arising from the use of the word "estoppel" — ^an 
expression which is likely to cause misconception. Until discovery, 
the relation of the taker to the chattel, which he holds without con- 
sciousness of its identity, is, against the owner, custody or detention 
only. So far as he has acted under the mistake, he is protected. This 
protection extends to his custody of the chattel and to his conduct in 
parting with the chattel, if he has done so. The delivery under mutual 
mistake of identity does not work an estoppel in the sense that the 
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^ progerty .must be taken. to pass. But the taker is excused in respect 
oJ everything attributable to the mistake for which the owner is re- 
sponsible. While the chattel remains in tibie t aker^s ha nds, he is under 
a duty to gve it up jDjijisajancI. His detention of ttie chattel till dis- 
"covery is lawful ; out it is not necessary for his protection that such 
physical detention should be enlarged into possession, though, if he 
had parted with the chattel in ignorance, he would be protected even as 
to the property, notwithstanding that, by reason of the nonexistence 
of contract, the property had not passed to him. It appears to me that J 
the lawfulness of the detention while the mistake as to identity con- // 
tmueirdoe"s nofdraw wfthlt as a consequence that upon discovery the ^^ .v^ 
taker can lawfully turn detention into possession and appropriate the ^^ 
chattel. The protection given to mistake does not extend to fraud. 
There are many cases in which a taker would be under no responsibility 
or duty to the owner where willful misappropriation on discovery 
would seem to be theft. * ♦ * 

^jCgal p rincip le and wgjfiht of authority, I think, and common sense 
and reason, 1 believe — ^if I may be excused for introducing such mat- Q 
ters into the discussion of a common-law offense — ^goint iiTi.iayor ofjStecV . 
9onv;icti9n. Following their guidance, I must decide that Hehir, who 
is morally a rogue, is legally a felon according to the law of this king- 
dom. * * ♦ 
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REGINA V. SIMPSON. 

(Court for Crown Cases Beserved, 1854. 1 Dears. 421.) 



The following case was reserved for the opinion of the Court 
of Criminal Appeal by W. H. Bodkin, Esq., acting as assistant judge 
of the Middlesex Sessions. 

William Simpson was tried before me at the Sessions of the Peace 
for the county of Middlesex, in July, 1854, upon an indictment which 
charged him with having stolen from the person of Michael Map- 
RST ^ gold watch and chain, his property. The watch was carried 
by the prosecutor in the pocket of his waistcoat, and the chain, 
which was at one end attached to the watch, was at the other end 
passed through the buttonhole of his waistcoat, where it was kept 
by a watch key, turned so as to prevent the chain slipping through. 
The prisoner took the watch out of the prosecutor's pocket, and 
forcibly drew the chain out of the buttonhole; but his hand was 
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seized by the prosecutor's wife, and it then appeared that, although 
the chain and watch key had been drawn out of the buttonhole, the 
point of the key had caught upon another button, and wsls thereby 
suspended. It was contended for the prisoner that he was guilty of 
an attempt only; but I thought that, as the chain had been removed 
from the buttonhole, the felony was complete, notwithstanding its 
subsequent detention by its contact with the other button. The jury 
found the prisoner guilty of the felony; and, a former cpnvifitiQn 
having been proved, he was sentenced to penal servitude for four 
years. The execution of the sentence was respited, and the pris- 
oner was committed to the House of Correction, Coldbath Fields, 
where he now is. I have to pray the judgment of this honorable 
court whether the facts above stated justify the conviction in point 
of law. 

This case was argued on the 11th of November, 1854, before JER- 
vis, C. J., AxDERSON, B., Coleridge, J., Martin, B., and Crowder, J. 

Pa)me appeared for the crown, and Parry for the prisoner. 

Parry, for the prisoner. The conviction was wrong. There may 
have been a simple larceny, but the asportation was not sufficient 
to warrant a conviction for stealing from the person. The watch 
chain, though drawn out of the buttonhole, caught on the button, 
and the property never was entirely severed from the prosecutor's 
^ person. 

Alderson, B. Whilst it was between the button and the button- 
hole, where was it? 

Parry. It was about the person of the prosecutor. The watch 
always remained about his person, and its ultimate condition was 
that it was suspended from the button. It never was finally and 
entirely removed from the person of the prosecutor. In Rex v. 
Wilkinson, 1 Hale, P. C. 5C8, where a thief took from the pocket 
of the owner a purse, to the strings of which some keys were tied, 
and was apprehended with the purse in her hand, but still hanging 
by means of the keys to the pocket of the owner, it was ruled not 
to be larceny, for the prosecutor had still, in law, the possession of 
the purse, and licet cepit non asportavit. 

Coleridge, J. In that case there never was a severance, here there 
was, and the case expressly speaks of the "subsequent detention" of 
the chain. 

Parry. It is not necessary for me to go so far as that case, be- 
cause it may be conceded that in this case there was a sufficient as- 
portation to support a charge of simple larceny. 

Alderson, B. The nearest case to the present one seems to be 
Rex v. Thompson, 1 Moo. 78. 

Parry. In that case a pocketbook was drawn by the prisoner out 
of the owner's inside coat pocket, and lifted one inch above the top 
of' the pocket,. and, then, the hand of the thief being caught, it fell 
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back into the pocket, and, though all the judges held it larceny, they 
were divided whether it was a stealing from the person, as the 
pocketbook remained about the person of the owner; and the ma- 
jority of the judges held that it was not 

Ai^DERSON, B. How do you distinguish this case from Rex v. 
Lapier, 1 Leach, C. C. 60, in which the earring was torn from a 
lady's ear and fell upon her curl? 

Parry. There the .forcing it from her ear was a severance from 
her person^ but I contend that in this case there was no actual 
severance. There is a case of Rex v. Farrell, 1 Leach, C. C, 362, 
where, it appeared that the prisoner stopped the prosecutor as he 
was carrying a feather bed on his shoulders, and told him to lay it 
down or he would shoot him, and the prosecutor accordingly laid 
the bed on the ground, but the prisoner was apprehended before he 
could remove it from the spot where it lay; and the judges were 
of opinion that the offense of robbery was not completed. All the 
cases show the wide distinction between a simple larceny and a steal- 
ing from the person. The distinction is one which ought to be con- 
sidered strictly in favor of a prisoner, and, although this case may 
be on the very confines of a severance, I contend that no actual sev- 
erance ever took place. 

Payne, for the crown, was not called upon. 

Jervis, C, J. We all are of opinion that the conviction was right. 
This case is in no respect like that mentioned by Lord Hale, where 
the prisoner took the purse attached by its strings to the keys, which / * 
entangled in the pocket of the prosecutor. In that case there was (.^ 
at no moment the slightest severance from the person; but this is '' 
precisely similar to Lapier's Case, in which the jewel was torn from 
the ear of the prosecutrix and dropped amongst her curls. The ear 
in Lapier's Case is like the buttonhole in this, and the curl is like the 
button below. The watch was no doubt temporarily, though but for , ' 
one moment, in the possession of the prisoner. In Thompson's Case 
there seems to have been some confusion in the use of the expression 
"about the person." The words of the act are "from the person," and, 
with submission to the majority of the judges who held the asportation 
in that case not to be sufficient, I think the minority were right. The 
judges in that case may have thought that the outer coat which covered 
the pocket formed a protection to the pocketbook; but we must not 
fritter away the law by refining upon nice distinctions in a way to pre- 
vent our decisions from being consistent with common sense. 

Alderson, B. To constitute the offense there must be a removal 
of the property from the person ; but a hair's breadth will do. 

The other learned judges concurred. 

Conviction confirmed. 
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PHILLIPS AND STRONG'S CASE. 

(Gloucester Assizes, 1801. 2 East, P» O. 662.) 

Phillips and Strong were indicted for stealing a mare and gelding of 
John Coulter. It appeared in evidence that the prisoners had gone^ to 
me stables of Coulter, who kept an inn at a pface called Petty Prance, 
in the night of the 26th of February last, opened them, and taken out 
the horse and mare, the subject of the indictment, and rode on them 
to Lechlade, about 32 or 33 miles off, where they carried* them to dif- 
ferent inns, and left them in care of the hostlers, directing them to 
clean and feed them, and saying that they should return in three hours. 
In the course of the same day the prisoners were taken at a distance 
of 14 miles from Lechlade, walking toward Farringdon, in Berkshire, 
in a direction from Lechlade. The jury, being directed to. consider 
whether the prisoners, when they took the horse and mare^intended to 
make any further use of them than to ride them, for the purpose of as- 
sisting them in their journey towards the place where they were j[oing, 
and then to leave them, to be recovered by the owner or not, as it might 
turn out, and whether they intended to return to Lechlade and make 
any further use of them, found the prisoners guilty, but added they 
were of opinion that the prisoners meant merely to rid€ them to Lech- 
lade and to leave them there, and that they had no intention to return 
for them, or to make any further use of tfiem. Upon this finding, at 
a conference first in Easter, and afterwards in Trinity Term, 1801, the 
judges (dissentiente Crose, J., et dubitante Lord Alvanly) held it to be 
only a trespass, and no felony, for there was no intention in the pris- 
oners to change the property or make it their own, but only to use it 
for a special purpose — ^i. e., to save their labor in traveling. The judge 
who dissented thought the case differed from those first above men- 
tioned, because here there was no intention to return the horses to the 
owner, but, for aught the prisoners concerned themselves, to deprive 
him of them. But the rest agreed that it was a question for the jury, 
and that, if they had found the prisoners guilty generally upon this evi- 
dence, the verdict could not have been questioned* 
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REGINA V. GODFREY. 

(Worcester Assizes, 1838. S Car. & P. 563.) 

Larceny. The indictment charged the prisoner with having stolen 
six sheets of pape r, of the value of threepence, and a pape r £ajrcel con- 
taining two letters, of the value of threepence, of the goods and chat- 
tels of Williani Brinton. 

It was opened by W. J. Alexander, for the prosecution, that Mr. 
Brinton was a solicitor at Kidderminster, and that the prisoner, Mr. 
Godfrey, was an iimkeeper and stagecoach proprietor at that place, 
and that on Saturday, the 29th of July, 1837, Mr. Brinton being at 
Brierley Hill, engaged in the sopth Staffordshire election, he had 
occasion to send two letters to Kidderminster ; these letters being in- 
closed in a parcel addressed, "Mrs. W. Brinton, Kidderminster. Im- 
mediate." The p a rcel was se nt by a coach of which the pris- 
oner jwas the pro prieto r . However, on Mr. Brinton's arriving at 
home on the next day, he discovered that the parcel had not arrived ; 
and on a note being sent to Mr. Godfrey respecting it he returned 
a written answer, stating that no parcel had arrived directed to W. 
Brinton, Esq., and in answer to another note he replied that no parcel 
had arrived for Mr. Brinton. It would, however, be proved that 
the parcel did arrive, and that Mr. Godfrey himself received and 
opened it, and, finding it to contain letters, he broke the seals and read 
them, and then_ disposed of them in such manner as he thought 
proper. 

Lord Abinger, C. B. The fact§^p.u have opened are rather a tres- 
pass than a felony. Opening a letter from idle curiosity would not 
be felony. 

W. J. Alexander. I should submit that, where the act was done 
with intent to injure another, that would be sufficient. 

Lord Abinger, C. B. The term *'lucri causa'' infers that it should 
be to gain some advantage to the party committing the offense. A 
malicious injury, to the property of another is not enough. 

W. J. Alexander. In Cabbage's Case it was held that a taking with 
intent to destroy is a stealing, if it be done to effect an object of sup- 
posed advantage to the party committing the offense, or to a third 
person. There a person took a horse, and backed it into a coal pit 
and killed it, his object being that the horse might not contribute to 
furnish evidence against another person, who was charged witli steal- 
ing it ; and that was held to be larceny, six judges against five hold- 
ing it not to be essential that the taking should be lucri causa, but 
thinking that a taking fraudulenter, with intent wholly to deprive the 
owner of the property, was sufficient. 

Lord AbingeR, C. B. I cannot accede to that. If a person, from 
idle, impertinent curiosity, either personal or political, opens another 
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gerson's letter, that it is not felony. Mr. Alexander has opened an 
action for not safely delivering a parcel, in which a jury might give 
considerable damages. I cannot see any excuse for the conduct of the 
defendant, if it was as stated. Still, assuming that statement to be 
correct, it is no felony. It was evidently done to gratify some idle 
curiosity, or, perhaps, to prevent the letters from arriving. It is a 
trespass and a breach of contract, but no felony, 

IHs Lordship directed an acquittal 

Verdict — Not guilty. 
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COMMONWEALTH v. WHITE. 



(Supreme Judicial Court of Massachusetts, 1853. 66 Mass. [11 Cush.] 483.) 

Indictment for larceny from a stable, of a horse, wagon, and har- 
ness, jilleged to have been committed in the county of. Bristol. The 
staBIe'was situated in Easton, in that county, and the property be- 
longed to John McDonald. At the trial in the court of common pleas, 
before Wells, C. J., the evi9ence tended to prove that said property 
was in the stable of the owner, who was absent. The said 7ames 
White represented to Josiah White, Jr., the other defendant, that he 
had hired the horse and wagon of the owner, and invited him to go to 
North Bridgewater. They harnessed the horse about 5 o'clock p. m. 
and started, and met the owner. He called to them to stop, but they 
passed on without heeding him. They went to North Bridgewater, 
aTid stayed there till evening, when they started on their way back. 
The horse becoming disabled by a fall, they unharnessed him, turned 
him loose, and took another horse from a pasture near the road, and 
harnessed him into the wagon, and proceeded into Easton on the 
road towards the stable of the owner. While riding along in the 
town of Easton, James White proposed to Josiah to go to Brighton, 
in the county of Middlesex. Josiah consented, and they, while in the 
town of Easton, turned from the road leading to the stable of Mc- 
Donald and drove to Brighton. And there Josiah, under the instruc- 
tion and direction of James, put the property into the hands of an 
auctioneer, stating that his name was Johnson, and that the horse be^ 
longed to his father, who had given him leave to sell him. The auc- 
tioneer sold the same, but, something happening to excite his sus- 
picions, he refused to pay over the money. McDonald testified that 
he did not let the horse, wagon, and harness, or either of them, to 
James White, nor had he ever let to him any horse, wagon, or harness, 
but that he had sometimes, but not on this occasion, let to Josiah 
White, Sr., the wagon and harness, but never that horse; that he 
did not use any force to stop defendants^ when he met them, because 
it would have been very inconvenient for him to have got off from 
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his load; and that he expected they would return the horse and 
wagon;;/ 

The counsel for the defendant contended: (1) That if the prop- 
erty was let to James White and Josiah White, Jr., there was no 
larceny. (2) That if the defendant took the property without leave, ^ 
although the taking was a trespass, but if he intended, when he took 
it, to return it, there was no larceny, although, while on the way, he 
should determine to appropriate the property, and should proceed to ^ 

do with it as appeared from the testimony. (3) That there was no ^ 
evidence of such a conversion of the property as would amount to : ,* 
the crime of larceny, if the property was taken without leave, but with " ' ^^, 
the intention at the time of returning it. 

y But the court instructed the jury that if the taking was a trespass, > 

and if the trespasser, at the time of taking, intended to appropriate '^ 

the property to his own use, the taking would be a larceny of the 
entire property.^ If the taking was a trespass, but the defendant in- 
tended at the time of taking to return the property, and this inten- 
tion continued until after the shifting of the horses, there was no 
larceny of the horse. But if afterwards, and before proposing to go 
to Brighton, the defendant determined to take the property to Brigh- 
ton and there dispose of it as his own, and he did in pursuance of 
that determination do that which was stated in the testimony, this 
would amount to larceny of the wagon and harness. 

The jury found the defendant guilty of sirtiple larceny of the wagon 
anjTgrn ess. and not JJiilty of the residue of the charge in the in- 
dictmen^f and tg these instructions the defendant excepted. 

Merrick, J. There appears to be no legal objection to the con- 
viction of the defendant. The questions of fact which arose upon 
the trial were submitted to the jury, under suitable and accurate in- » 
structions in matters of law. The wrongful taking of goods by a ti 
party with an intent to assume them as his own, or to convert them 
to his own use, is a trespass merely. And in many cases the subse- 
quent fraudulent appropriation and conversion of goods, the pos- 
session of which has been rightfully obtained, does not constitute a 
felony. Rose. Crim. Ev. 472, 478; Archb. Crim. PI. 186. But if . 
a person by committing a trespass has tortiously and unlawfully ac- 

Siired jjossession of personal property belonging to another, and . 
terwards conceives the purpose of fraudulently depriving the owner, 
oT it, and in pursuance of that design, with a felonious intent, car- 
ries it away and converts it to his own use, he thereby commits and 
is guilty of the crime of larceny. 1 Hale, P. C. 507; 2 East, P. C. 
662; Regina v. Riley, 1 Dears. C. C. 149. This is the effect and 
substance of the explanation and statement of the law made by the 
presiding judge upon the trial. While the defendant was on his 
way to North Bridgewater, and also during the time of his return, 
until he fraudulently determined to appropriate and convert the horse 
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to his own use, and until he did some act in execution of that purpose, 
he jvas only a trespasser ; but he made himself a thief as soon as 
y; » he drove or led away the horse," or "made any disposition, of Vh'tti lyjfh 
' '^ such" a felonious intent. This, indeed, is not strenuously denied by 
his counsel, who relies, in the defense, much more upon the objection 
that no larceny was committed before the arrival of the defendant 
at Brighton in the county of Middlesex. But it is clear that the 
crime had been fully committed at an earlier period. The jury must 
have found, under the direction of the court, that the defendant 
formed the determination to take the property to Brighton and there 
dispose of it as his own before "the horses were shifted," and that he 
drove on in execution of that design until the horse became "dis- 
abled by a fall." Here, then, while the defendant was still in the ^ 
county of Bristol, are developed the existence of all fhe eIcnicnts.of »^' 
tlie crime of larceny — the unlawful taking, the felonious intent^^jjid ' '■' 
the fraudulent conversion of the property to his own use. Upon 
such proof a conviction was inevitable, and the verdict against the 

• r i^l 



defendant must therefore be affirmed. 
Exceptions overruled. ^^ 
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REX V. OWEN. 

(Ck)urt for Orown Oasea Reserved, 1792. 2 Leach, 0. 0. [4th Ed.] 572.) 

Edward Owen was indicted for stealing 105 guineas, the property of 
James Foreman, in the dwelling house of Patrick Brady. Brady kept 
a public house in Holborn, into which Foreman was seduced by the 
prisoner, under pretense of dividing the value of a cross which the 
prisoner picked up and pretended to have found in the street, and then 
the prisoner obtained the 105 guineas from the prosecutor, under ex- 
actly the same circumstances as have been repeatedly gfiven in evi- 
dence in the ring dropping cases.^ 

The jury found the prisoner guilty ; but the judgment was respited, 
and the case reserved for the opinion of the twelve judges, on a ques- 
tion whether, as this was a taking from the person of Foreman, 
though in the dwelling house of Brady, the prisoner was ousted of his 
clergy under St. 12 Anne, c. 7. 

T The statement of facts Is reprinted from 2 East, P. C. 645. 
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Mr. Justice Ashurst, in February Session, 1793, said that the 
judges were of opinion that the prisoner was not, under the circum- 
stances of this case, deprived of his c lergy by St. 12 Anne, c. 7, and that 
this opinion was founded on the authority of the case of Rex v. Camp- 
bell, in January Session, 1792; for that to bring a case within this 
statute, tfie property stolen must be under the protection of the house, 
^3 deposited the rein for safe custody, as the furniture* plate^ money, 
kepTTn tKeTiouse, an31not things immediately under the eye or. per- 
sonal cafe'oF sonie one who happens to be in the house. 
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REGINA V. ASTON. 

^(Warwick Assizes, 1847. 2 Car. ft K. 413.) 

Embezzlement. The prisoner was indicted fpr embezzling the sum 
of 6s., received by him as the servant of John and Joseph Fulf ord. 

The prosecutors were brewers at Birmingham, and the prisoner 
was their drayman, and was sent out daily with porter for his mas- 
ters' ^customers, and also with a surplus quantity, which he.hadv ^^ 
authority to sell at a certain fixed price only, viz., at 9s. 6d. a dozen.^^-V-'- ^ • 
The prisoner sold a dozen of this porter at 6Sj to Jeremiah Webb, 
in the month of July, 1846, but did not receive the money at the 
time of the^sale, but said he should call for it aftenvards. One of 
the Messrs. f'ulford heard of the transaction from the customer, 
\j' J and told him to let the prisoner have the money, but this was un- 
known to the prisoner; and on the 20th o.f August following, the 
prisoner having called for the money, the customer, Webb, paid it 
to him, and the prisoner having denied the receipt of it to the prose- 
cutors, he was apprehended. 

Hayes, for tiie_prisoner, objected that the money was not received • 
by_yirtue of the prisoner's employment; the prosecutor having prov- . 
ed that the prisoner had no authority to sell at the price charged, 
and'cifed the case of Rex v. Snowley, 4 Car. & P. 3SK). 

Patteson, J., after conferring with Parke, B., said that he had 
great doubts as to the authority of the case cited, and that Baron 
Parke and himself also considered that, as the master in the pres- 
ent case had authorized the customer to make payment to the pris- 

s For a diflcossion of principles, see Clark on Criminal Law (3d Ed.) 18 09» 
100. 
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oner^thg. master was bpiind by. that payment, and could not demand 
more of the customer^ and that the evidence was sufficient to support 
the indictment. - ' 
"Verdict — Guilty. ^ ' a /' 

REGINA V. CULLUM. i 

(Court for Crown Cases Beserved, 1873. L. B. 2 C. C. 28.) 

Case stated by the chairman of the West Kent Sessions. 

TChe^prisoner was indicted, as servant to George Smeed, for stealing 
£2, thejgroperty of hia xnaster. 

The prisoner ^iyas employed by Mr. Smecd. of Sittingbourne, Kent, 
as captain^of one of Mr. Smeed's barges. 

The prisoner's duty was to take the barge with the cargo to London, 
and to receive back such return cargo, and from such persons, as his 
master should direct. The prisoner had no authority to select a re- 
turn cargo, or take any other cargoes but those appointed for him. 
The prisoner was entitled, by way of remuneration for his servicesj to 
half the earnings of the barge, after deducting half his sailing ex- 
penses. Mr. Smeed paid the other half of such expenses. The pris- 
oner's whole time was in Mr. Smeed's service. It was the duty of the 
prisoner to account to Mr. Smeed's manager on his return home after 
every voyage. In October last, by direction of Mr. Smeed, the pris- 
oner took a load of bricks to London. In London he met Mr. Smeed, 
and asked if he should not on his return take a load of manure to Mx*. 
Pye, of Caxton. Mr. Smeed expressly forbade his taking the-inaimte 
to Mr. Pye, and directed him to return with his barge empty^to. Bur- 
ham, and thence take a cargo of mud to another place, Murston. 
Going from London to Murston, he would pass Caxton. Notwith- 
standing this prohibition, the prisoner took a barge load of manure 
from London down to Mr. Pye, at Caxton, and received from Mr. 
Pye's men £4 as the freight. It was not proved that he professed to 
carry the manure or to receive the freight for his master. The serv- 
ant who paid the £4 said that he paid it to the prisoner for tHe' car- 
riage of the manure, but that he did not know for whom. Early in 
December the prisoner returned home to Sittingbourne, and proposed 
to give an account of his voyage to Mr. Smeed's manager. The pris- 
oner stated that he had taken the bricks to London, and had returned 
empty to Durham, as directed by Mr. Smeed, and that there he had 
loaded with mud for Murston. 

In answer to the manager's inquiries, the prisoner stated thaj he had 
not brought back any manure in the barge from London, and he never 
accounted for the £4 received from Mr. Pye for the freight for the 
manure. 
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The jury found the prisoner guilty, as servant to Mr. Smeed, of em- 
bezzlmg. £J. t 

The q,uestion was whether, on the above f acts» the prisoner couhl be / 
t^roperiy cgnvicted of .fiicobezzlement. 

Boviw,, C. J. In the former act relating to this offense were the 
words "by virtue of his employment" The phrase led to some diffi- 
culty ; for example, such as arose in Reg. v. Snowley, 4 C. & P. 390, 
and Reg. v. Harris, Dears. Cr. C. 344. Therefore in the present stat- 
ute those words were left out; and section 68 requires instead that, 
in order to constitute the crime of embezzlement by a clerk or servant, V 
the "chattel,. money, or valuable security * * * shall be delivered 
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to, or received^ or taken into possession by him, for or in the name or , 
on account of his master or employer." 

Those words are essential to the definition of the crime of embezzle- — ^<^ ^^ 
ment under that section. The prisoner here, contrary to his master's 
order, used the barge for his (the servant^s), own purposes, and so 
^rned money which was paid to him, not for his master, but for hini- 
self ; and it is expressly stated that there was no proof that he pro- 
fessed to carry for the master, and that the hirer at the time of pay- 
ing the money did not know for whom he paid it The facts before 
us would seem more consistent with the notion tliat the prisoner was 
misusing his master's property, and so earning money for himself, and 
not for his master. U nd[er tbos^ circumstances, the money would not 
be received "for/' or "in the name of," or "on account of" his mas- 
ter^Tbut for himself^ in his own name, and for his own account His ' 

act, therefore, does not come within the terms of the statute, and the »- 

conviction must be quashed.* , , ^ ' 
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III. Cheating at Common Law ^* 
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STATE V. MIDDLETON. '* . i ^ 

(Court of Appeals of South Carolina, 1838. Dud. 275.) 

O'Neali., J.,** delivered the opinion of the court. 

The indictment charges the defendant in three counts, as follows, 
to wit: (1) That she did overreach. (2) That she did cheat (3) That 
she did defraud one Alexander L. Gregg of sundry articles of prop- 

• Concurring opinions of Bramwell, B., and Blackburn and Archibald, JJ., 
are omitted. 

10 For a discussion of principles, see Clark on Criminal Law (3d £)d.) Si 
101, 102. 

11 The statement of facts and part of the opinion are omitted* 






I ' 



'I 



\ * * 



I I 



• I 

I 



188 OFFENSES AGAINST PBOPEBTT 

erty, by passing to him a promissory note on one L. G. Smith and John 
Foxworth for $10, pretending that it was of that value* and that tl>e 
makers were in law liable to pay and would pay the same, when she 
'in^fact knew that they were not liable to pay and would not pay the 

^ samt . This is the substance of the charges. 

rtCf'/ T^^ ^^^^ inquiry arises, is any offense at common law charged? ^ 
think it is very clear there is not. It is a mere civil injury, for which 
the^party injured might have his remedy by action of deceit. It is 
a mere false representation of a thing to be of value, which the de- 
fendant knew to be valueless. There is in this no offense against the 
j>ublic. It is in its consequences and effects confined to the parties to 
the transaction, and thus at once shows that no prosecution at com- 
mon law can be sustained. The definition of a cheat at common law, 
given by Russell, in his second volume (139), the fraudulent obtain- 
ing^ of ..property of another, by any deceitful and illegal practice or 
token (short of felony) which affects or may affect the public, se ems 
to give, in general terms, the most proper notion of the offense wych 
I have been able to meet with. It has the support of the case of Rex 
V. Wheatly, 2 Burr. 1125, in which the defendant was indicted for 
selling 16 gallons of amber, when it had been represented by him at 
18 gallons, and sold accordingly ; the defendant well knowing that the 
true quantity was 16 gallons. It was held that this was no offense , 
and that the judgment must be arrested. In that case Lord Mansfield 
stated the rule to be that "the offense that is indictable must be suc h 
a one as affects the public — as if a man uses false weights and meas- 
ures, and sells by them to all or many of his customers, or uses them 
in the general course of his dealings; so if a man defrauds another 
under false tokens. For these are deceptions that common care and 
prudence cannot guard against." * * * 

It is therefore now necessary, in this connection, to i nquire what is 
a false token. It is somewhat difficult to define with precision, or 
rather to describe, a false token in all cases. Taking the preamble of 
the statute as our guide, we would say it must be something false, and 
purporting to come from one not the bearer, and having in itself some 
private mark or sign, calculated to induce the belief that it is real, and 
thus to cause the person to whom it is delivered to part with his money 
or goods to the bearer or person delivering it. On looking into 2 Rus- 
sell, 1384, I find the definition which I have given is substantially that 
which he approves. This would be enough for this part of the case, 
for it is manifest thatTfie^note set out in the indictment could not be 
a privy false token, according to the definition or description which 
has been given. But it may be well here to notice what is meant by 
a false token at common law ; for it will, perhaps, aid us in the view 
which we may have to take of this case under the act of 1791. It 
seems to me that it is anything which has the semblance of public au- 
thority, as false weights, measures, seals, and. marks of produce and 
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/ / ^ 

manufactures, false dice, marked cards^. an4 things of ^ similar kind . \yU^/ 
faLa^jain^ deceptive^ used in unlawful games . 2 Russ. on Crimes, 1368. 
It is true, in looking into the books, we find many cases of indictment 
in which fraud is an essential requisite, as in cases of common cheat, 
forgery, and conspiracy; and some confusion has arisen frcnn such 
cases being often spoken of under the general head of cheats at com- 
mon law, and therefore mingled with the offense of cheating or swin- 
dling by false tokens. But each of them constitutes an independent 
and distinct offense. * * * 
The motion in arrest of judgment is granted. 

• H 
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REGINA V. ARDLEY. 

(Coart for Crown Gases Reseryed, 1871. L. R. 1 C. C. 301.) 

Case stated by the Chairman of Quarter Sessions for the County 
Palatine of Durham. 

Indictment for obtaining £5 and an Albert chain of the value of 
7s. 6d. by fa l^e prftpn«;<>.Q 

The material facts were as follows: 

The j^risonerjyQijt into the shop of tfie prosecutor, who was a watch- 
maker and jeweler, and stated that he was a draper, and was £5 short 
of the money_ required to make up a bill, and ^asked thfi_pXQSecutQr .to 
buy an Albert chain which he (the prisoner) was then wearing. The 
prisoner said: "It is 15-carat fine gold, and you will see it stamped, 
on every link. It was made for me, and I paid nine guineas for it. 
The maker told me it was worth £5 to sell as old gold." The prqse- 
^?J;2£j!.9HSl?L!^^^ chain, relying, as he said* on tlie prisouerls statement, 
but also examining the chain, and paid £5 for it, and gave also to the 
prisonerjn part payment a gold Albert chain valued at 7%. 6d. The 
prisoner's chain was marked "IS ct." on every link, and in a very short 
time afterwards he (the prisoner) was apprehended, aiid then wore 
another Albert chain of a character similar to that sold to the prose- 
cutor; this also being marked "15 ct." on every link. It was proved 
that "15 ct" was a.fcallmark used in certain towns in England, and 
placed on articles made of gold of that quality, and that chains when 
assayed are generally found to be one grain less than the mark, ex- 

13 For a discossion of prindpleB, see Clark on Orimlnal Law (3d Bd.) U 
108, 104. 
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ceptionally two grains. The chain b ough t by the prosecutor was as» 1 * ^ 
sayedL and found to be ofa quality a trifle better than 6-carat gold^ 
fuid of the value in gold of £2. 2s. 9d. It was proved that, had it 
been 15-carat gold, it would have been worth £5. 10s. Adding the 
charge for what is called "fashion" or "make," and the price of a 
locket attached, the chain bought by the prosecutor would be sold for 
£3. Os. 3d.; but, had it been IS-carat, it would have been sold for 
£9. There were no drapery goods or anything connected with such 
trade found on the prisoner; but, when arrested, he had in his pos- 
session a license to sell plate, two watches, two white-metal watch 
guards, and the chain obtained from the prosecutor. 

The chairman was asked by the counsel for the prisoner to stop 
the case, on the authority of Reg. v. Bryan, Dears. & B. C. C. 265, but 
declined to do so, and left the case to the jury, who found the prisoner 
guilty, and said they JFound that the prisoner knew that he was falsely 
representing the quality of the chain as 15-carat gold. * * * 

Bovii^L, C. J. The question which _we have to consider in this case 
is whether there was evidence to go to the jury on which th ey cou ld -^.'^ 
find the prisoner guilty of obtaining money under false pretenses. J„ 
think there clearly was evidence, and that it would have been quite 
impossible for the learned chairman with any propriety to stop the 
case. There were, in addition to the representations as to the quality 
of the gold, distinct statements of matters of fact, and there was evi- 
dence of the falsehoods of these statements. The prisoner stated that 
he was a draper, and was £5 short of the money required to make up 
a bill. But there were no drapery goods, nor anything connected with 
such trade, found on the prisoner ; but, when arrested, he had in his 
possession a license to sell plate, two watches, two white-metal watch 
guards, and the chain obtained from the prisoner, and he wore an- 
other Albert chain of a character similar to that sold to the prosecutor, 
this also being marked 15-carat gold on every link. Looking, there- ^ 
"fore, at the whole of the evidence, there is sufficient ground on which ^.•<J^' 
the finding of the jury may be supported and the conviction_sus.taija£d. 

But the jury have further found that the prisoner, when he repre- 
sented the chain to be 15-carat gold, knew this representation to be 
false. And the question whether the conviction can be supported upon 
that finding alone stands upon a somewhat different footing. The 
cases have drawn nice distinctions between matters of fact and mat- 
ters of opinion, statements of specific facts and mere exaggerated 
praise. It is difficult for us, sitting here as a court, to determine 
conclusively what is fact and what is opinion, what is a specific state- 
ment and what exaggerated praise. These are questions for the jury 
to decide. And the prisoner has this additional security, that the jury 
have to consider not only whether the statements made are statements 
of fact, but also whether they are made with the intention to defraud. 

The case which has been most pressed upon us is Reg. v. Bryan, 
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Dears. & B. C. C. 265. The representation in that case was that cer- 
tain plated spoons were "equal to Elkington's A." Prima facie that 
regrfiS^tatiQa_wpuld seem to be a mere matter of opinion, and the 
court held that it was not sufficient to support the conviction. But 
many of the judges expressed the opinion that there might well be 
cases in which misrepresentations, though as to quality, would be 
within the statute. Cockburn, C. J., says: "If the person had rep- 
resented these articles as being of Elkington's manufacture, when in 
point of fact they were not, and he knew it, that would be an entirely 
different thipg." Pollock, C. B., says : "I think if a tradesman or a 
merchant were to concoct an article of merchandise expressly for the 
purpose of deceit, and were to sell it as and for something very dif- 
ferent, even in quality, from what it was, the statute would apply.'' 
It is plain that these learned judges considered that a specific repre- 
sentation of quality, if known to be false, would be within the stat- 
ute. Coleridge, J., expressly concurs in the observations of Pollock, 
C. B. Erie, J., at the close of his judgment, says: "No doubt it is 
difficult to draw the line bet>veen the substance of the contract and 
the praise of an articl e in respect of a matter of opinion. Still it must 
be done, and the present case appears to nie iiot to support a convic- 
tion, upon the ground that there is no affirmation of a definite triable 
fact in saying the goods were equal to Elkington's A, but the affirma- 
tion is of what is mere matter of opinion, and falls within the cate- 
gory of untrue praise in the course of a contract of sale, where the 
vendor has in substance the article contracted for, namely, plated 
spoons." Crompton, J., also considered that the statute applies "when 
the thing sold is of an entirely different description from what it is 
represented' to be." Willes, J., who dissented from the judgment of 
the court, goes the whole length of saying that a representation as to 
quality, if known to be false, is enough to support a conviction. And 
Bramwell, B., leans to the same opinion. 

Applying these observations to the present case, the statement here 
njadc is not in form an expressionj3i..op.inion or mere praise. It is a 
distinct statement, accompanied by other circumstances, that the chain 
was 15-carat gold. That statement was untrue, was known to be un- 
true, and was made with intent to defraud. How does that differ 
from the case of a man who makes a chain of one material and fraud- 
ulently represents it to be of another? Therefore, whether we look 
at the whole of the evidence, or only at that which goes to show the 
quality of the chain^ the conviction is good. The case differs from 
Reg. V. Bryan, Dears. & B. C. C. 265, because here there was a state- 
ment as to a specific fact within the actual knowledge of the prisoner, 
namely, the proportion of pure gold in the chain. 

Conviction affirmed.*' 

isTbe concurring oi>inlon8 of Willes and Byles, JJ., and Channell and 
Plgott, BB., are omitted. 
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REGINA ▼. JONES. 

(Court for Crown Cases Reaenred, 1887. [1898] 1 Q. B. 119.) 

The judgment of the court (Lord Russm«i# of Killowen, Q J., 
Wright, Kennedy, Darling, and Channeu,, JJ.) was delivered by 

Lord RussttL of Killowen, C. J.** This case was reserved for our 
consideration by the Recorder of Worcester. Th e def end ant wa s 
indicted in two counts. In the first he was charged under the lar- 
ceny act of 1861^ with obtaining goods Jiyi^lse.j?retenAC?- * * * 

The facts were shortly these: The pr osecutor kept an eating house. 

and on Tune 20th the defendant went in and asked for so me soujx 
He was told that there was none ready, and thereupon asked for 
some cold beef. He was told that there was none, but that he could 
have some cold lamb and salad; and this he accordingly ordered, 
ffe then, ordered Jialf a^pint of sherry, and went upstairs to have his 
picjij. While there he rang the bell, and ordered another half pint 
of sherry. Subsequently he again rang the bell, and asked what there 
was to pay, and, upon being told four shillings, said that he had no 
means of paying, that he had no money, and had (as was the fact) 
only a halfpenny upon him. Such was the state of the facts. AH 
that the defendant did was to go into an eating hnnse^ ordgy fr^od 
and refreshment, and eat, but not pax for it. No question was put to 
him, and no inquiry was made of him, by the prosecutor as to his 
means ; nor was any statement made by him whether he had means 
to pay. The guestion is whether this can be regarded as a state jrf 
things in which a jury would be justified in finding that the defendant 
obtained consumable articles by false pretenses. We do not desire 
to say anything which can weaken the ai|thority of the decisions 
which say that there can be a false pretense by conduct ; for example, 
the case of Rex v. Barnard, 7 C. & P. 784, where a cap and gown 
were used by a man who had no right to wear them, in order to con- 
vey the notion that he was a member of the University. Nor do we in 
any way dispute the authority of another class of cases ; that is, where 
a man gives a check on a bank where he either has no account or 
has' not sufficient means to meet the check, and must have known 
that he had not sufficient means. In the present case the defendant 
did nothing beyond what I have already stated. No inquiry was ^ 
made of him, and no statement was made by him. Under the cir- ^ 
cumstances, we do not think that the case could properlx.be left .Jo y}i 
the jury on the first count. There was no evidence that the defendant 
had obtained these articles by false pretenses. * ♦ ♦ 

14 The statement of facts and part of the opinion are omitted. 
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REGINA ▼. GARDNER. 
(Court for Crown Cases Beserved, 1856. Dears. & B. 40.) 

The evidence on the part of the prosecution, as far as is material 
for the purpose of this case, was that on the 13th day of November 
last the defendant, wearing the dress of a naval officer, engaged a 
lodging of Ellen Henrietta Brunsden (the prosecutrix) at the rate 
of 10 shlilmgs per week: that on the 17th dav of November t he d e- 
fendanj^ expressed himself to prosecutrix as bemg comfortable, and 
tliat he should be likely to remain some time, and stated that he was 
paymaster of the Duke of Wellington, and his name was De Lancy ; 
that the defendant continued a lodger \\\\ the 25th of November, and 
then expressed. a wish to hecpme a boarder, and an arrangement was 
accordingly entered into that he should become a boarder at a guinea 
a week ; that the prosecutrix sujgplied the defendant with board, con- 
sisting of cooked meat, tea, sugar, bread, butter, cheese, and beer, for /^ 
the six days following, but the defendant did not pay her anything for ^ ^^ 
the lodging or board. * * * ' / ^ 

Ribton, for the prisoner. T he conviction was wron g. It is im - 
portant to observe the_ dates. When the false statement was made, 
neither money. ch at te|l, nor Yg tya^jejiyurity was obtained by it;_ and j^ 
obtaining lodgjr^ g by a f^sej^retense is not an offense within the stat- /■ 
utt. On the 25th November,_when the contract to board was obtain- "^l^c^ 
ed, no false pretense was made.^' 

C01.ERIDGE, J. Would it not be a question for the jury whether 
there was not a confijuiing^ false pretense? 

Ribton. To obtain a contract by a false pretense is not within the 
act. It is not obtaining goods. IJere, if anything besides the lodging 
was obt^iflgii.bjLthe. false pttetejise, it was not food, but simply a new 
contract to supply board, and that would not be within the statute. 
The board might have been supplied, not in consequence of the false 
pretense made when the contract for the lodging was obtained, but in 
consequence of the prisoner's manners and conduct after that time, 
and whilst he was a lodger. 

Coleridge, J. Yes ; but your point is that there was no evidence 
to go to the jury, even supposing the interval between the false pre- 
tense and the contract had only been an hour. 

Ribton. It is quite clear that to obtain lodging alone would not be 
within the statute. Here the contract is for board and lodging united, 
and it is doubtful whether in any case obtaining board and lodging 
would be within the statute. It would always be difficult to separate 
the two, so as to show that the articles of food were obtained by means 
of the false pretense ; but here, at all events, the evidence fails alto- 

IB The statement of facts is abridged. 
MiKELL Cas.Cb.L. — ^13 
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gether to connect the obtaining of the food with the false pretense, 

Horn, for the Crown. It is indisputable law that the intervention 
of a contract is no answer to a charge of obtaining goods by false 
pretenses, if the contract be part of the fraud. Here the prisoner has 
obtained goods by means of his false pretenses, and the fact that the 
contract was to pay for the board and lodging together does not make 
it less an obtaining of goods. * * * 

Jervis, C. J. The difficulty in the case of contracts is, where the 
party deceived gets not the consideration which he expects, but some- 
thing like it. 

Horn. In this case the false pretense is clearly proved. It was a 
continuing pretense, and the prosecutrix, acting upon it, was eventual- 
ly induced to supply the prisoner with board, as well as lodging. It is 
objected that lodging is not within the statute. Land is not within 
the statute; but suppose, by a false pretense, I get an estate and a 
purse of gold? The articles of food which the prisoner obtained were 
chattels within the meaning of the statute; and the fact that the 
prisoner gained lodging as well as board cannot make any difference. 
The question whether the food was obtained by the false pretense was 
for the jury, and they have found that it was. 

Ribton replied. 

Jervis, C. J. In this case, which was argued before us on Saturday 
last, the court took time to consider, principally with a view of first 
taking into consideration the cases of Regina v. Roebuck and Regina 
V. Burgon, which have just been disposed of. It was an indictment 
for obtaining goods under false pretenses, the circumstances being 
that the prisoner represented himself to be the paymaster of the Duke 
of Wellington, of the name of De Lancy, upon which he made with 
the prosecutrix a contract for board and lodging at the rate of one 
guinea a week, and he was lodged and fed as the result of the con- 
tract, in consequence of the engagement so entered into upon that '^ 
which was found to be a false pretense; and the question which '^^. • 
was submitted to us was whether it was a false pretense within 
the statute, or, rather, whether the conviction was right? That we /•' 
have considered, and on consideration we are of opinion that the con- 
viction was not right, because we think that the supply oT articles, as f\ 
it was said, upon the contract made by reason of the false pretense, . / 
was too remotely the result of the false pretense in this particular in- A</ ."^z- 
stance to become the subject of an indictment for obtaining those ^'^ -- 
specified goods by false pretenses. We therefore think the convic- 
tion should be reversed. 

Conviction quashed* 
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HUGHES' AND WELLINGS' CASE. 

(Lancaster Assizes, 1825. 1 Lew. 301.) 

F risoners were indicted forrobbeiy. It appeared in evidence that 
they, together with others, their companions, hung around the prose- 
cutor's person in the streets of Manchester, and rifled him of Ws 
wat^h_and money. It did not appear, however, that any force was 
used, or any menace; but they s o surrounded, him as tq_render_all 
at tempt at resistance hazardou s, if no t vain. 

Per Bay£ey, j. In order to constitute robbery, there must be ci- 
ther force or menaces. If several persons so surround anot her as to 
take away the powCTjDf,resistaiice^ this is force. 

Prisoners were convicted. 



HILL V. STATE. 

(Supreme Court of Nebraska, 1894. 42 Neb. 503, 60 N. W. 916.) 

Post, J.^* * * * Exception was taken also to the following 
instruction: * * * "You are therefore instructed in this case, if 
you believe from the evidence beyond any reasonable doubt that, at 
the time of the alleged killing of Mattes Akeson, the defendant, Harry 
Hill, with John Benwell, had entered his dwelling house, armed with 
a deadly weapon or weapons, for the purpose of intimidating the de- 
ceased for the furtherance of their purpose to steal, take, and carry ) 
away by force and violence the money or any article of personal prop- ^ -7; 
erty of the deceased's dwelling house, and that in the prosecution of 
tTiat purpose arid design the defendants, or either of them, shot the 
deceased, and thereby caused his death, * * * that juch killing 
would be murder in the first degree." 

• There appears to have been an error or omission in the transcrib- 
ing of the above instruction, wherein the court is made to say that 
the accused might be convicted if he feloniously killed the deceased 
while engaged with his codefendant in attempting forcibly to take, 
steal, or carry away "any article of personal property of the deceased's 
dwelling house." But fhe objection to the instruction is upon other 

i« For a discussion of principles, see (Hark on Criminal Law &d Bd.) U 
10&-107. 

i ' Fart of the opinion Is omitted* 
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grounds, viz., that it authorizes a conviction provided the Jury should 
find that the defendant forcibly entered the house of the deceased 
for the purpose of committing a larceny. Robbery at common law 
was defined as larceny committed by violence trom the person of 
one put in fear. 2 Bishop, Criminal Law, 1156. By section 13 of our 
Criminal Code it is provided that "if any person shall forcibly and 
by violence, or by putting in fear, take from, the person of another 
any money or personal property of any value whatever with the in- 
tent to rob or steal, every person so offending shall be deemed guilty 
of robbery, and upon conviction thereof shall be imprisoned in the 
penitentiary not more than fifteen nor less than three years." The 
taking, according to each definition, must be from the person, since 
the crime of robbery is an offense as well against the person as 
against property. It is, however, not essential to a conviction for 
the crime named that the property be taken from the body of the 
person wronged. It is sufficient if taken from his personal presence 
or personal protection. 2 Bishop, Criminal Law, 1177, 1178; United 
States V. Jones, 3 Wash. C. C. 209, Fed. Cas. No. 15,494; Clements 
V. State, 84 Ga. 660, 11 S. E. 505, 20 Am. St. Rep. 385; State v. Cal- 
houn, 72 Iowa, 432, 34 N. W. 194, 2 Am. St. Rep. 252. In the last- 
named case, which was under a statute similar to ours, the prisoner 
was shown to have bound the prosecutrix, and by putting her in fear 
extorted information respecting the place where her money and other 
personal property was kept. J^eaving her bound, he went to the place 
designated by her in another room of the same house and took the 
property named in the indictment. In the opinion the court, by Beck, 
J., uses this language : **The thought of the statu te, a s ex pressed in 
the language, is that the property must be so m the posse ssion o r 
under the control of the individual robbed that, violeiice or niittin p- 
in fear was the means used by the robber to take it." And in Clem- 
ents V. State the prisoner, by threats of violence, detained the prose- 
cutor in an outhouse while a confederate entered his dwelling, 15 
paces distant, and took therefrom the property described, and the tak- 
ing was held to be in the presence of the prosecutor, within the mean- 
ing of the statute defining robbery. The taking of the pro perty of ^ , 
the deceased from his dwelling under the circumstances, indica ted by ' "" 
the instruction would have been robbery. It would also have sus- 
tained a conviction for larceny. Brown v. State, 33 Neb. 354, 50 N. 

W. 154. The objection to the instruction is, therefore, with out mer - 
it. * ♦ *■ - ' ■ 
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VI. Receiving Stolen Goods ^* 



REGINA V. WILEY. 

(Court for Crown Cases Reserved, 1850. 1 Eng. Law & Vki, 567.) 

Martin, B.** ♦ ♦ ♦ It appears that two men stole some fowls, 
put them into a sack, a nd bro ught thern into the house of Wiley's fa- 
ther, for the purpose^qf selling them to Wiley; that they ail three went 
\ . out of the house into the stable, the thieves carrying the. sack and W iley 
PXSP^ding. them with a candle; that the stable door was shut ; and that 
t he policema n, on opening it, found the sack on the ground and three 
men st and ing round it^^as if bargaining. Upon this case I am of opin- 
ion that Wiley never did receive these articleg. I entirely agree that 
the question "arises upon the possession. There was no property in 
these fowls, or in any of them. The m en ^dia, stole the fowls had them 
in their possession, and intended to hold them hostilely to Wiley, and 
never*" in tei^ded to let him have them,_unless some bargain were made 
betwfie^ themselves and Wilgj for the. purchase of them. I think that, 
in the ordinary acceptation of the word "receive," Wiley could not be 
s^aid to have received this property^ and that, therefore, he ought not 
to have been convicted. 

Erl^, J. I am of opinon that the conviction is right, and on two 
grounds. The first ground is because Wiley co-operated with the 
thieves in removing the goods into the stable, which was under Wiley's 
control, for the purpose of more securely effecting a bargain -respect- 
ing them. Now^jf WilfiX-b^^d taken part in the actual carrying of the 
goods, there would have been no doubt, I believe, in the minds of many 
\o of my Brothers but that he would have been rightly convicted. But 
he lighted a candle, and preceded the thieves, while they carried the 
sack ; and I think that in so doing he co-operated with them, so as to 
render himself liable to be convicted as a receiver. I come to this con- 
clusion on the principle of the law that a person who assists a thief in 
removing to a place of safety goods which the latter has already re- 
moved from the owner's premises cannot be convicted of larceny ; but 
it seems to me that the person who so co-operates is a criminal, and 
that the law would reach him as a receiver. The other ground on 
which I think that this conviction may be sustained is that I attach a 

IS For a discussion of principles, see Clark on Criminal Law (3d Ed.) H 
108, 109. 

10 The statement of facts, parts of t^e opinions of Martin, B. and Earle and 
Coleridge, J J., and the opinions of Talfourd, WiUiams, Cresswell, Maule, 
and Patteson, JJ., Piatt, Alderson, and Parke, BB., and Campbell, C. J., are 
omitted. 
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wider meaning to the word "receive" than has been given to it by some 
of my Brothers. The rules respecting property which have relation to 
civil rights seem to me to have no application here. Several statutes 
have been passed to render an accessory after the fact more open to 
punishment than he was at common law. I think that the word "re- 
ceive/' with respect to stolen goods, should be construed with reference 
to the word "harbor/' applied to the thief. Ha man harbors the stolen 
goods , knowing them to be stolenjL.,for the purpose of aiding the thief, 
he is liable under the statute as a receiver. If he is the owner of a 
staBle,"^and authorizes thieves to deposit stolen property on the premis- 
es, he would be liable in like manner; and it seems to me that he is 
not the less liable because the thieves remain there also. If they bring 
the property there with his consent, he is, I think, guilty of receiving 
it. The earlier statutes did not contemplate that there must be any 
bargain or transfer of the goods to a man to constitute him a receiver. 
In St. 29 Geo. II. c. 30, it was made an offense to leave the window, 
door, or shutter of any premises open at night for the purpose of of- 
fering a thief a place of deposit for any stolen lead or other 
metal. * * * 

On both these grounds I am of opinion that the conviction is right. 
« * * 

Coleridge, J. I also think that the conviction is wrong. * * * 
In my o pinion, "receiving" must import possession, actual or coosttuc- 
Jivjfi. I cannot find either here. I think, therefore, that the conviction 
is wrong. It is of great importance that in the administration of the 
criminal law we should proceed upon broad principles of construction, 
intelligible to common understandings. 

Conviction reversed 



REGINA V. WOODWARD. 

(Court of Criminal Appeal, 1862. 9 Cox, C. C. 05.) 

Case reserved for the opinion of the Court of Criminal Appeal. At 
the Quarter Sessions of the Peace for the County of Wilts, held at 
Marlborough, on the 16th day of October, 1861, before me. Sir John 
Wither Awdry, Bart., and others, my fellows, Benjamin Woodward, 
of Trowbridge, in the county of Wilts, deal^r» was found guilty gf re- 
ceiving stqlen^oqds, knowing them to have been stolen, and was there- 
upon sentenced to nine calendar months' imprisonment with hard labor, 
and' the prisoner now is undergoing his sentence. 

The actual delivery of the stolen property was made by the prin- 
cipal felon to thej)risoner*s wife, in the absence of the prisoner, and 
she. tbjen paid 6d. on account ; but the amount to be paid was not theq 
fixed. Afterwards the prisoner and the principal met and agreed on 
the price, and the prisoner paid the balance. 
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Guilty knowledge was inferred from the general circumstances of 
the case. 

It was objected that the guilty knowledge must exist at the time of W/H'^^^ 
V receivi ng, a nd that when the wife, received the goods the guilty knowl- f 

edge could not have come to the prisoner. 

THe court overruled this objection, and directed the jury that until 
the subsequent meeting, when the a ct of the wife was adopted by the 
p ris oner and the £ri£fi agreed upon, the receipt was not so completer as 
to exclude the effect of the guilty knowledge. 

If the court shall be of opinion that the circumstances before set 
forth are sufficient to support a conviction against the prisoner for the 
felonious receipt, the conviction is to stand confirmed ; but if the court 
shall be of a contrary opinion, theil the conviction is to be quashed. J. 
W. Awdry. 

Erle, C. J. The argument of the.kamed counsel for the prisoner 
has failed to convince me that the conviction was wrong. It appears 
that the thief brought to the premises of the prisoner the stolen goods 
and left them, and that sixpence was paid on account of them by the ^ 
prisoner's wife ; but there was nothing in the nature of a complete re- . / 
ceipt of the goods until the thief found the husband, and agreed with ^^^ ^ 
him as to the amount, and was paid the balance. The receipt was 
cjomplete from the time when the thief and the husband agreed. Till 
tFen the thief could have got the goods back again on payment of the 
sixpence. lam of opinion, therefore, that the conviction should be af- >/ ^ "^ 
firmed.** 

Wilde, B. I read the case as showing that the wife received the 
goods on the part of the prisoner, her husSand, and that act of hers 
was capable of being ratified on the part of the prisoner. If so, that 
makes the first act of receiving by the wife his act. In the case of 
Reg. v. Dring and Wife, the only statement was "that the husband 
adopted his wife's receipt," and the court thought the word "adopted" 
capable of meaning that the husband passively consented to what his 
wife had done, and on that ground quashed the conviction. But here 
the jprisoner adopted his wife's receipt by settling and paymg the 

amount agreed on for the stole n ggod s^ ^ " " 

" Mellor, ^, "concurred. 

Conviction affirmed. 

so The eoncurring opinions of Blackburn and Keating, J J., are omitted. 
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VII. Malicious Mischief'^ 



COMMONWEALTH v. CRAMER. 

(Conrt of Quarter Sessions of Dauphin County, Pa., 1870. 2 Pears. 441.) 

By the CourT.*« The defendant was charged, under the 154tb 
section of the Penal Code (P.X.' i860/p. 419)," ^ vith having willfull y 
and^maliciously maimed^ disfigured, and wounded a steer, tne proper- 
ty ofjonas C. Brinzer, and, having been convicted at the last sessions, 
a motion was made for a new trial on account of misdirection in the 
charge of the court and also in arrest of judgment. There is no >j 
ground whatever for arresting the judgment, as the indictment is good L ^ 
on its face. The only question, is was it properly supported Jjy.tbe ^ 
eyidencCj and was the j[ury rightly instructed as to .the Jaw of .the ca§£.? ^/i; ; 

It was proved on the trial that at the time of the injury the steer was *. 
trespassing^ on the inclosed grounds of the defendant ; had repeatedly 
jumped into his cornfield, and was destroying his com; that he was 
yery_ troublesome, addicted to jumping, and what might be called in 
common parlance ^'very breachy." The defendant shot him many 
times with a gun heavily loaded with shgt^ at one time wrapping up the 
charge and hitting him so severely that he fell to his knees, but was 
able to run off and again jump the fence, which was low and not \n\ 
good order. The steer was neither maimed nor disfigured, but wasVW>^ 
pjetty severely "wounded" by the shots^ and greatly fell away in fleshA 
/The court instructed the jury that the evidence did not bri ng the cas e \ 
/ wi thin the statute, but, if he was wounded as charged in the indic t- J 
rnent, it was a' crime at common law, although concluding contra ^f or-/ 
mam statuti. The only question of any difficulty was whether the act 
must be done out of malice towards the owner or malice and passion j 
against the animal. There was no pretense that there was any malige k ^ 
towards the owner in this case, as the parties were comparative str?^- n/K^-/ 
gers to each other and lived many rniles apart. The prosecutor's cat- 
tle were pasturing on an adjoining farm to the defendant. 

It is a little difficult to ascertain precisely what amounts to malicious 
mischief by the common law. Blackstone, in his Commentaries (vol- 
ume 4), says : **Tjie act must be done either out of a spirit of wanton 
cruelty, or black and diabolical revenge." One reason why we find 
so little on the subject in the English writers on criminal jurisprudence 
tending to show what amounted to this crime at common law is that 

21 For a discussion of principles, see Clark on Criminal Law (3d Ed.) i 
110. 
s2 Fart of the opinion is omitted. 
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almost every possible injury to property was punished by statutes, and 
the indictments have generally, and perhaps always, for the last 200 
years, been preferred under some one of the various acts of Parlia- 
ment It mjiy be conceded that in England it is settled that the offens^e 
must be committed out of malice towards the owner of the injured 
pro^Ttjj unless, perhaps^in cases ^of great and wanton cruelty towards 
dpnjestic anima^. Even under their statutes it is held that there must 
be malice towards the owner. The worst acts of cruelty committed 
through passion against the animal are not punished criminally. In 
this state, and perhaps in many others, our laws have been construed 
differently. Whe n our various acts passed to protect property of ..any 
kind speak of malicious and willful injury thereto, we are justifiable 
in saying that it applies to the forbidden act, whether done out of mal- 
ice toward the owner, Qr through a spirit of wanton mischief, esgecial- 
jy'if accompan i ed w ith cruelty. Where malice is thus mentioned, it /J. 
does not mean hatred or ill will, but imports an evil disposition in gen- ^U^^^ 
eral^ a heart regardless of social duty. Our Code is full of provisions 
protecting inanimate objects, as well as animate, and we hold that they 
are equally protected from wanton mischief, or from injury or de- 
struction out of malice towards the owner. Wharton, our best writer 
on Criminal Law in this state, says, in volume 2, at page 2002 : * *Mali - ) 
Clous mischief in this coun try a s a common-law offense has received ^^/.^ 
ajar'more extended interpretation than has been attached to it in Eng- '"^'^ 
land.^ He defines it to be "any malicious or mischievous injury, either 
to the rights of another or those of the public in general." In Com- 
monwealth V. Walden, 3 Cush, (Mass.) 558, it is said : "The jury must 
be satisfied that the injury was done either out of a spirit of wanto^ 
cruelty or of wicked revenge." In Massachusetts the distinction seems 
to be taken between injuries done to animate and inanimate objects. 
In the latter there must be malice towards the owner, whilst in the for- 
mer wanton cruelty is criminally punishable. It was held fa that stsite 
to be indictable to poison, cattle. Commonwealth v. Leach, 1 Mass. 59. 
The subject has undergone considerable examination in the state of 
New York. In People v. Smith, 5 Cow. (N. Y.) 258, "it is held to be 
indictable to maliciously, wickedly, and willfully kill a cow." The 
court speaks of the act being one of wanton cruelty, and that it cannot 
be expected that a mind so depraved will be restrained by a mere lia- 
bility to pay damages. The perpetrator may be insolvent, and thus 
gratify his malice with impunity, if there is no redress other than by 
civil action. The obje ct is to protect the citizen in his right by restrain- 
ing a nd punishing the wrongdoer. Such acts discover a degree of mor- 
al turpitude dangerous to society, and for its security ought to be pun- 
ishable criminally. It i s an evil example of the most pernicious 
tendency, inasmuch as the act is an outrage upon the principles and 
feelings of humanity. 
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In Loomis v. Edgerton, 19 Wend. (N. Y.) 419, it was held to be in- 
dictable to willfully, wickedly, and secretly break up a cutter, and Peo- 
ple V. Smith, 5 Cow. (N. Y.) 258, is cited with approbation. The judge, 
after stating that in many courts it had been held that such offenses 
were not indictable, says he "is happy to find that the weight of author- 
ity is the other way." "To say that it was not so would be a sad ex- 
ception to the general wisdom of the common law." At an after time 
the courts of that state decided in Kilpatrick v. People, 5 Denio (N. 
Y.) 277, that it was not indictable at common law to maliciously break 
the windows of another's dwelling. If done secretly, it might be other- 
wise. At the same time the court considers that a criminal prpsecutiftn 
might be sustained for maliciously killing or wounding domestic ani- 
mals, as that shows depravity of mind and cruelty of disposition, and 
the cases in 1 Dall. (Pa.) 335, 1 L. Ed. 163, Respublica v. Teischer, and 
5 Bin. (Pa.) 277, Commonwealth v. Taylor, are spoken of with appro- 
bation, as' also that already cited from 5 Cow. 

In State v. Briggs, 1 Aikens (Vt.) 226, an indictment was sustained 
for cutting, maiming, and destroying colts. The judge says: "When 
the most wanton cruelty to the beast is the grievance, we may pass by 
t he civil in jury and treat the deed as a misdemeanor at common law. 
With force and arms to injure the property of another is a civil in- 
jury, for which the owner of the property may have his action of tres- 
pass. Butthejwounding and torturing a living animal, not only with 
force an3 arms, l)ut with all the malicious and wicked motives and in- 
tentions set forth in this indictment, is a misdemeanor to be prosecuted 
by the judges." This case appears afterwards to have been disregard- 
ed and overruled in that state, but in our opinion is good law and sound 
morals. 

In Pennsylvania we have perhaps gone further than in any other 
state in punishing malicious mischief. As early as 1788, in Teischer's 
Case, 1 Dall. 335, 1 L. Ed. 163, it was held indictable to maliciously, 
willfully, and wickedly kill a horse, and McKean, C. J., says whatever 
amounts to a public wrong may be made the subject of an indict- 
ment. The poisoning of chickens, cheating with false dice, fraudulent- 
ly tearing a promissory note, and many other offenses of a similar de- 
scription have heretofore been indicted. Breaking windows by throw- 
ing stones at them, embezzling public money, so for maliciously killing 
a dog, for writing threatening letters to obtain money. United States 
V. Ravara, 2 Dall. (Pa.) 297, Fed. Cas. No. 16,122, 1 L. Ed. 388; gir- 
dling a tree growing on public ground. Commonwealth v. Eckert, 2 
Browne (Pa.) 249; so to enter the house of another, make a great 
noise, and disturb and alarm the family (5 Bin.) ; to be guilty of wan- 
ton cruelty to animals in general, United States v. Logan, 2 Cranch, C. 
C. 259, Fed. Cas. No. 15,623; to put cowitch on a towel to injure a 
person about to use it. People v. Blake, 1 Wheeler, Cr. Cas. (N. Y.) 
490; to cut off the hair from the mane or tail of a horse, Boyd v. State, 
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2 Humph. (Tenti.) 39 ; to discharge a gun with intent to disturb a sick 
person, Commonwealth v. Wing, 9 Pick. (Mass.) 1, 19 Am. Dec. 347; 
so to destroy a line tree or other landmark, or to set fire to a number of 
barrels of tar belonging to another ; so to cast the carcass of a dead 
animal into a well in daily use, State v. Buckman, 8 N. H. 203, 29 Am. 
Dec. 646. Most of these cases are cited in 2 Wharton's Cr. Law, p. 
2003. * ♦ * 

In the^case before, us the owner of the cornfield could have had ^ ^, 

?iP£k J^^?^?-J.QLtb^-i"i"^J^ .done by the steer, had he proceeded uo- u^^* 
der the law relating to estr?iys or by an action against the owng*. In- 
stead o{ pursuing a legal remedy, he resorted to acts of barbarity which 
are thjemadyfiS- evidence of malice. Although we may, in pronouncing; 
se ntence, take into consideration the provocation to anger by the tres- 
gasses of "the animal, yet we cannot avoid imposing some punishment 
on the defendant for his violation of the criminal law, * ♦ ♦ 
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COMMONWEALTH v. BALDWIN. 

(Supreme Judicial Court of Massacliusett8» 1858. 11 Gray, 197, 

71 Am. Dec. 703.) 

Thomas, J.** This is an indictment for the torgery of a promissory 
note. The indictment alleges that the defendant, at Worcester, in this 
county, "feloniously did falsely make, forge, and counterfeit a certain 
fals e^ for ged, and counterfeit promissory note^, which .f alse^ forged, 
d iss co unterfeit promissory, note, is of the following tenor, that is to 
say:, 
" *$457.88. Worcester, Aug. 21, 1856. 

" 'Four months after date we promise to pay to the order of Russell 
Phelps four hundred fifty-seven dollars ••/*••> payable at Exchange 
Bank, Boston, value received. Schouler, Baldwin & Co.' 

with intent thereby then and there to injure and defraud said Russell 
Phelps." 

The circumstances under which the note was given are thus stated 
in the bill of exceptions: Russell Phelps testified that the note was 

>t For a discussion of principles, see Clark on Criminal Law (3d Bd.) || 
111-113. 
s« Part of the opinion ia omitted* 
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executed an d deliv ered by the defenda nt to him at the Bay State 
House, in Worcester, on the 21st of August, 1856, for a^ote oj eqiaal 
BxtXQXWiU whicb.he held, signed by the delendut ia.lus iadividiial name, 
and which was overdue, and that in reply to the inquiry who were the 
members of the firm of Schouler, Baldwin & Co. the defendant said,. 
"Henry W. Baldwin and William Schouler. of Columbus." He fur- 
ther said that no perscm was represented by the words "& Co." It 
appeared in evidence that the note signed Schouler, Baldwin & Co. 
was never negotiated by Russell Phelps. The governm ent offered 
evidence which tended to prove either that there never had been .any 
gartnership between Schouler and Baldwin, the defendant, or, if there 
e ve r had been a partnership, that it was dissolved in the month q{ 

luiy^mse. 

„ ^i / The ques tion raised at the trial and discussed here is whether _^tjie 
/ execution and delivery of the note^ under the facts stated, and with 
' \^ intent to defraud, was a forgery. 

It would be difficult, perhaps, by a single definition of the crime of 
forgery, to include all possible cases. Forgery, s peaking in general 
term s^ is the false making or material, alteration of oraddilipxi Jq ji 
written instrument for the purpose of deceit and fraud. It may be 
the making of a false writing purporting to be that of another. It 
may be the alteration in some material particular of a genuine instru- 
ment by a change of its words or figures. It may be the addition of 
some material provision to an instrument otherwise genuine. It may 
be the appending of a genuine signature of another to an instrument 
for which it was not intended. The false writing, alleged to have 
been made, may purport to be the instrument of a person or firm ex- 
isting, or of a fictitious person or firm. It may be even in the name 
of the prisoner, if it purports to be, and is desired to be received as, 
the instrument of a third person having the same name. 

As a^eneral rule, however, to constitute forgery, the writings falsdy 
macTe'must purport to be the writing of another party than the per- 
son making it. The mere false statement or implication of a fact, 
not having reference to the person by whom the instrument is ex- 
ecuted, will not constitute the crime. 

An exception is stated to this last rule by Coke, in 3 Inst 169, 
where A. made a feoffment to B. of certain land, and afterwards 
made a feoffment to C. of the same land, with an antedate before 
the feoffment to B. This was certainly making a false instrument 
in one's own name, making one's own act to appear to have been done 
at a time when it was not in fact done. We fail to understand on 
what principle this case can rest. If the instrument had been ex- 
ecuted in the presence of the feoffee and antedated in his presence, 
it clearly could not have been deemed forgery. Beyond this, as the 
feoffment took effect, not by the charter of feoffment, but by the 
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livery of seisin — the entry of the f eoffer upon the land with the char- 
ter and the delivery of the twig or clod in the name of the seisin 
of all the land contained in the deed — ^it is not easy to see how the 
date could be material. 

The case of Mead v. Young, 4 T. R. 28, is cited as another excep- 
tion to the rule. A bill of exchange payable to A. came into the 
hands of a person not the payee, but having the same name with A. 
This person indorsed it. In an action by the indorsee against the 
acceptor, the question arose whether it was competent for the defend- 
ant to show that the person indorsing the same was not the real 
payee. It was held competent, on the ground that the indorsement 
was a forgery, and that no title to the note could be derived through 
a forgery. In this case of Mead v. Young, the party assumed to use 
the name and power of the payee. The indorsement purported to be 
used was intended to be taken as that of another person, the real payee. 

The wri ting alleged to be forged.iu. the case atbar was. lji&..haad" 
writing of "the" clef endant^ known to be such^and intended to be re- i- 
ceived as such. It binds tlve, defendant. Its _ falsity consists in the VI^A 
implication TKat he was a partner of Schouler and authorized to bind t* 
him by his act. Thi§^ though a fraud* is not,^we think, a forgery. 

Suppose the defendant had said in terms, "I have authority to sign 
Schouler's name," and then had signed it in the presence of the prom- 
isee. He would have obtained the discharge of the former note by 
a false pretense, a pretense that he had authority to bind Schouler. 
^ Mt is not/* says Ser gea nt Hawkins, "the bare_writing of. an instru- 
ment in another's. nanxCL.without his privity^ but the giving it a false 
appe arance .of having been executed by him, which makes a man 
guilty of forgery." 1 Hawk. c. 70, § 5. 

li the_d^f^ndant had Yfritten upon the note, "William Schouler, by 
hij ag ent^Hgpr y W, Baldwin," thcLact-PWrily would not have been 
forgery. The party taking the note knows it is not the personal act 
of Schouler. He does not rely upon his signature. He is not de- 
ceived by the semblance of his signature. He relies solely upon the 
averred agency and authority of the defendant'to'bind ScTiouler. So, ^ 
in the case before us, the note was executed in the presence of the ; 
promisee. He knew it was not Schouler's signature. Jle relied upon 
the d efendant's statement of his authority to bind him as partner in ' * 
the firm of Schouler, Baldwin & Co.; or, if the partnership had in • . 
fact before existed, but was then dissolved, the effect of the defend- 
ant's act was a false representation of its continued existence. 
"Tn the case of Regina v. White, 1 Denison, 208, the prisoner in- 
dorsed a bill of exchange, "Per procuration, Thomas Tomlinson, 
Emanuel White." He had no authority to make the indorsement, 
but the twelve judges held unanimously that the act was no for- 
gery. ♦ ♦ ♦ 
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The result is that tbe exceptions must be sustained and a new trial 
ordered in the common pleas. It will be observed, however, that the 
grounds on which the exceptions are sustained seem necessarily to 
dispose of the cause. 

Exceptions sustained. ^ * 



J. 
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COMMONWEALTH v. SANKEY. 

GSupreme Court of Pennsylyania, 1853. 22 Pa. 390, 00 Am. Dec. 9L) 

Black, C. J.*" The defendant wrote a note payable. to himself ^ 
for $141, and .got an illiterate man to sign it, by falsely and fraudu- 
lently pretending that it was for $41 only. On a special verdict find- 
ing these facts, the court gave judgment in favor of the accused. f 

TQie act was a forgery according to all the text-writers on crim- ^ ', 
inal law, from Coke to Wharton. But their doctrine is not sustained 
hy the ancient English cases, and is opposed by the modem ones. 
Only three American decisions were cited on the argiunent; and we 
take it for granted that there are no others on the point. Two of 
these, Putnam v. Sullivan, 4 Mass. 45, 3 Am. Dec. 206, Hill v. State, 
1 Yerg. (Tenn.) 76, 24 Am. Dec. 441, are wholly with the defendant, 
and the other. State v. Shurtliff, 18 Me, 371, supports the argument 
of the conunonwealth's counsel. The weight of the judicial author- 
ities is in favor of the opinion that this is no forgery. We think that 
the arguments drawn from principle, and the reason of the thing, 
preponderate on the same side. It must be admitted that, in morals, 
such an imposture as this stands no better than the making of a false 
paper. But even a knave must not be punished for one oflfense be- 
cause he has been guilty of another. Forgery is the fraudulent mak- 
ing or altering of a writing to the prejudice of another's right. The v 
defendant was guilty of the fraud, but not of the making. The paper 
was made by the other person himself, in prejudice of his own right. 
To complete the offense, according to the definition it requires a 
fraudulent intent and a making both. The latter is innocent with- 
out the former, and the former, if carried into effect without the 
latter, is merely a cheat. If every trick, or false pretense, or fraud- 
ulent act by which a person is induced to put his name to a paper 
which he would not otherwise have signed, is to be called a forgery, 
where shall we stop, and what shall be the rule? Is it forgery to take 
a' note for a debt known not to be due ; or to procure a deed for val- 
uable land by fraudulently representing to the ignorant owner that 
it is worthless ; or to get a legacy inserted in a will by imposing on 
a weak man in his illness? All these would be frauds — frauds per- 

26 The statement of facts Is omitted. ■ ^ 
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petra tcd for the purpose of getting papers signedr-as much as th^t 
which was committed in this case. B ut no one thinks they are for- 
geries. 

For these reasons, and the reasons given in the court below, which 
we fully adopt, the judgment is to be affirmed. 



2. Character op the Instrument ^ ' / 

r i r ' • /' ' 

} ^ ' r i'- 

REGINA V. SMITH. . '^^ 

(Ck>urt of Criminal Appeal, 1858. 8 Cox, C. C. 32";) 
* 
Case reserved and stated by the Recorder of London: 

John Smith was tried before me at the Central Criminal Court, upon 
an indictment charging him with forging certain documents, and with 
uttenngfthem, knowing them to be forged. 

It appeared that thejrosecutor^ George Borwick, was in the habit 
of selling certain powders, some called '" Borw ick's baking powders/' 
and others "Borwick's egg powders." 

These po>yders were invariably sold in packets, and were wrapped 
uxi.in printed papers. 

The baking powders were wrapped in papers which contained the 
name of George Borwick, bylJlifijLiKigre so wrapped that the name 
was not^visible till the packets were opened. 

It was proved that the prisoner had endeavored to sell baking 
powders, but had them returned to him because they were not Bor- 
wick's powders. 

Subsequently he went to a printer, and, representing his name to 
be Borwick, desired him to print 10,000 labels as nearly as possible 
like those used by Borwick, except that the name of Borwick was to . 
be omitted in the baking powders. 

The labels were printed according to his order, and a considerable 
quantity of the prisoner's powders were subsequently sold by him as 
Borwiclc^s powders wrapped in those labels. 

" On the part of the prisoner it was objected that the making or ut- 
tering such documents did not constitute the offense charged in the 
indictment. 

This point I determined to reserve for the consideration of the Court 
of Criminal Appeal, and I left it to the jury to find whether the labels 
so far resembled those used by Borwick as to deceive persons of or- 
dinary observation, and to make them believe them to be Borwick's 
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labels, and whether they were made and uttered by him with int^t 
to defraud the different parties by. so. deceiving them, directing th^gi 
in that case to find the prisoner guilty. 
"TThe jury found him guilty. * ♦ ♦ 

McTntyre, for the prisoner. This is not a for gery, either at com - 
mon law or withia.thc statute. The gist of the offense was the pass- 
ing off for genuine baking powder that which was not so; in fact, 
something that was not so good, f his was nothing more tha n j i J)tiff ■ 
In Reg. V. Closs, 27 L. J. 54, M. C., it was held that a person could 
not be indicted for forging or uttering the, forged name of a painter, 
by falsely putting it on a spurious picture to pass it off as the genu- 
ine painting of the artist. This was no more than a printed label, and 
only differs from Reg. v. Closs in that there the name was painted 
on the picture. In the case of Burgess' sauce labels the Court of 
Chancery refused to restrain the son from using labels with the fa- 
ther's name upon them. [Pollock, C. B. Suppos e a man opened^a 
shop and painted it so as exactly to resemble his neighbor's: would 
that be iorgcryJl^JSo^ The affixing this label to the powder amounts 
to no more than saying: "This is Borwick's powder." If the pris- 
oner had had a license, he would have had a right to use the labels. 

Huddleston (Poland with him), for the prosecution. The jury have 
found that the labels were made and uttered by the prisoner with in- 
tent to defraud. The definition of forgery at common law is^tiie 
fraudulent making or arteration of a writing to the prejudice _ofa n- 
otheV'mainm'ight.^' 2 Russ. on Crimes, 318; 4 Black. Com. 247; 
Stark.' Crim. Law, 468; 2 East, P. C. p. 965, c. 19, § 49. And the 
finding of the jury brings this case within that definition. [Chan- 
NELL, B. What was a document at common law which could be the 
subject of a forgery? Pollock, C. B. Was a book of which another 
man made copies ?] It is submitted that it was. Com. Dig. "Forgery." 
Letters may be the subject of forgery. Chit. Crim. Law, 1022. So 
a diploma of the College of Surgeons may be. Reg. v. Hodgson, 7 
Cox, C. C. 122. So also the certificate of the examiners of the Trinity 
House. Reg. v. Toshack, 1 Den. C, C. 492. So a letter of the char- 
acter of a servant may be. Reg. v. Sharman, 1 Dears. C. C. 285. 
Then this label is a certificate as to the character of an article. Reg. 
V. Closs, R. v. Colicott, R. & R. 201, and Stark. Crim. Law, 479, were 
also cited. 

Bramwell, B.*' I think that this was not a forgery, even assum- C) 
ing^that the definition of forgery at common law is large enoug h t p / 
comprehend this case. Forgery supposes the possibility.. o£ a^gemiice m . /. 
document, and that the false document is not as good as the genuine riV 
document/and that the one is not as efficacious for all purposes as^Sie 

S8 The statement of facts is abridged and the concurring opinions of Pol- 
lock, C. B., and Wllles and Byles, JJ., are omitted. 



r 



% ^ - 



FOBQBBT 209 

Other , In the present case one of these documents is as good as the 
other, the one asserts what the other does, the one is as true as the 
other, but the one is improperly used. But the question now is wheth- 
er the document itself is a false doctmi£iit. It is said that the one 
is so like one used by somebody else that it may mislead. That is 
not material, or whether one is a little more true or more false than 
the other. I ca nnot see any false character in the document. J[^he 
priso ner m ay havel:6mmitte3 a gross fraud in using the wrappers 
fo r tha t which was not the genuine powder^ and may possibly be in- 
dicted for obtaining money J)y false pretenses, but I think he cannot 
EelSnvTcted of forgeryl" 



C 
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'^ I ; A ^ 3. The Intent 
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^^ REGINA V. HODGSON. 

(Conrt for Crown Cases Reserved, 1856. 36 Eng. Law & Eq. 626.) 

The following case was reserved and stated for the consideration 
and decision of the Court of Criminal Appeal by Bramwell, B., at 
the Staffordshire Spring Assizes, 1856: 

Henry Hodgson was indicted atjcpmmpn law for forging and uttgr- 
in g a dip loma o f th e College of Surgeons, The indictment was in 
the common form. 

The College of Surgeons has no power of conferring any degree 
or qu alificatipnj but before admitting persons to its membership, it 
examines them as to their surgical knowledge, and if .satisfied there- 
with admits them, and issues a document, called a diploma, which 
Stat es th e^ membership, T(^he prisoner had forged one of these di- 
)lomas.^ He procured one actually issued by the College of Sur- 
geons, erased. Jthfi. name of the person mentioned in it, and substi- 
tuted, hi§..asyn, changed the date, and made other alterations to make 
it appear to be a document issued by the college to him. H chun g it 
up in his sitting^ room, and, on being asked by two other medical prac- 
titioners whether he was qualified^ he said he was, and produced this 
<!ocument to prove his assertion. 

When a candidate for an appointment as vaccinating officer, he 
stated he had his qualification, and would show it if the person in- 
quiring (the clerk of the guardians, who were to appoint to the office) 
would go to his (the prisoner's) gig. He did not, however, then pro- 
duce or show it. 

\ The prisoner, was found guilty, the facts to be taken to be that 
he forged the document in question, with the general intent to in- 
MnfBf.T. CA&CB.L.— 14 
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duce a belief that the document was genuine, and that he was a 
member of the Collie of Surgeons, and that he showed it to two 
persons, with the particular intent to induce such belief in those per- 
sons, but that he had no intent in forging, or in the uttering and 
publishing (assuming there was one), to commit any particular fraud 
or specific wrong to any individual. ♦ * * 

Jervis, C. J.*' t^^ ^^ opinion that this conviction is wro^g. The 
recent statute for further improving the administration of criminal 
justice (St. 14 & 15 Vict. c. 100) alters and affects the forms of plead- 
ings only, and does not alter the character of the offense charged. 
The law as to that is the same as if the statute had not been passed. 
This is an indictment for forgery at common law. ^ will not stop 
to^ consider whether this is a document of a public nature or not, * 
though T am disposed to think that it is not a public document; but^ 
wHether it is or not, in order to make out the offense there must have 
', i been^ at the time of the instrument being forged, an intention to 5e- 
* ' . '\ fraud some person. Here there was no such intent at that time^, and 
there was no uttering at tfie time when it is said there was an inten- * 
tion to defraud. 

Conviction quashed. 

2 7 The statement of facts is abridged and the concurring opinions of Wight- 
man, J., and Bramwell, B., are omitted. 
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BELL V. STATE. 

(Supreme Court of Tennessee, 1861. 1 Swan, 42.j 




McKiNN^Y, J.,* delivered the opinion of the court. 

The plaintiff in error w as indict ed and convicted in the circuit court 
of Blount f or the utte rance of certain grossly obscene words in public, 
and in the hearing of divers persons, in the town of Louisville, in said 
county. The different words alleged to have been spoken are set forth 
in three different counts. This was necessary to the validity of the 
indictment, but we omit to repeat them here, because of their extremely 
vulgar and offensive character. It is suffi ci ent to state that they relate 
to acts of criminal intercourse alleged by the defendant to have taken 
place b etween him and the daughters of Abraham Hartsell, ^nd to a 
loathsome disease, said by the defendant to have been contracted by 
him from the wife of Hiram Hartsell. 

Two questions are presented for our determination: First, is the 
utterance of obscene words, in public, an indictable offense ? And, if 
so, secondly, are the words proved sufficient to support the charges in 
the indictment? 

"Upon the first point the argument for the plaintiff in error rests \J:^/ 
j upon the narrow and unsubstantial ground that no precedent or adju- { ,.>. 
1 dication has been found in support of such an indictment. Admitting 
Vthis to be true for the present, what does it establish ? 

If the case stated in the indictment falls within the operation of clear, 
well-defined, and well-established principles of law, it is to be urged 
against the maintenance of this prosecution that no similar case has 
heretofore occurred calling for the like application of such principles ? 
Surely not, at this day. Are not innumerable instances to- be found } 
in the modern Reports, both of England and America, in which the ' / 
libera l, en lightened, and expansive principles of the common law have ' -/ y 
been a dapted and applied to new cases, for which no precedents were 
t<Lbe JQund, so as _to meet the ever-varying^ condition and emergencies 

1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) % 115. 
s Fart of tbe opinion is omitted* 
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of society ? And this must continue to be so, unless a stop be put to 
all further progress of society, and unless a stop be also put to the 
further workings of depraved human nature, in seeking out new in- 
ventions to evade the law. 

What, then, are the well-established principles of the common law 
applicable to the present case? 

The distinguished commentator on the laws of England informs us 
that upon the foundations of the law of nature and the law of revela- 
tion all human laws depend. 1 Bl. Com. 42. The municipal law looks 
to something more than merely the protection of the lives, the liberty, 
and the property of the people. Regarding Christianity as part of the 
law of the land, it respects and protects its institutions, and asstmies 
likewise to regulate the public morals and decency of the community. 
The same enlightened author (1 Bl. Com. 124) distinguishes between 
the absolute and relative duties of individuals as members of society. 
He shows very clearly that, while human laws cannot be expected to 
enforce the former, their proper concern is with social and relative du- 
ties; municipal law being intended only to regulate the conduct of 
men, considered under various relations, as members of civil society. 
Hence he lavs Jt down that, however abandoned in hijs principles or 
vicious m his practice a man may be, provided he keeps his wicke dpess 
to himself and does not offend against the rules of publi c de cency^^he /^ 
is out of the reach of human laws. But, s ays thejeame d writer, if he V 
make his vices public, though they be sucTi as seem pjincipally^to affec^^ . ^ 
himself — ^as drunkenness, or the like — they then become,_by thjebad • / 
example they set, of pernicious effect to society ; and therefore it w 
then the business of human laws to correct them. See, also, 4 Bl. Com. 
41,42. * ♦ * 

These principles have been fully recognized by this court. In the 
case of Grisham and Ligan v. State, 2 Yerg. (Tenn.) 589, that thorough 
common lawyer, the late Judge Wh)rte, declared that *'t h€ common law 
is. the guardian of the morals of the people, and their protection against 
offenses notoriously against public decency and good morals." And 
he adds, in another part of the same opinion : "We have the express 
authority of the common law, as declared by the judges in the courts 
of justice, that all offenses against good moraJs are cognizable and pun- 
ishable 'in the temporal courts that are not particularly assigned to the 
spiritual court." 

The books of reports, both of England and this country, abound with 
cases where, upon these principles of the common law, convictions 
have been enforced for various offenses against public mora lity ^ nd 
decenc y, withou t _the_ aid of ^a_nx. statutory enactment. AnT surely it 
can be no reason for the relaxation of these salutary principles, but 
rather the contrary, that in this country we have no "spiritual court," 
to lend its aid in the suppression of the numerous offenses falling with- 
in the class now under consideration, and that such of them as cannot 
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be reached in the mode pursued in the case before us must "go unwhip- 
ped of justice." 

It would be tedious to enumerate the cases in which offenses have 
been held indictable as contra bonos mores. A few will suffice for the 
present purpose. Public drunken ness, 4 Bl. Com. 41. AH inde cent 
exposure of o ne' s person to t he pu blic view. Id. 65, note 25. In the 
case of Rex v. Crunden, 2 Campb. 89, 1 Russ. on Crimes, 302, it was 
held an indictable offense to bathe in the sea uear inhabited housg^, 
from which the pe rson might bfi.,5eenj although tb^..housesJiaji.b^gji 
recently erected, an d previously thereto it bad been used for,perspna in 
great numbers to bathe at such^lace. And it was so held for the rea- 
son ''t hat, w hatev er pl ace becomes the habitation of civilized men, 
there die laws of decency must be enforced." * * * 

These adjudications, without citing others, we think furnish analo- 
gies sufficiently strong to sustain the present prosecution. Are the out- 
rageously vulgar and obscene words found ia Jjiis record* if uttered 
inthe ear of the public, less likely to shock any one's sense of decency, 
smd to corrupt the morals of society — ^not to speak of their inevitable 
tendency to provoke violence and bloodshed — ^than the offenses charged 
intheseveraljidjudicated cases above cited? It does not so appear to 
usi But, 'w ere there no analogy to be drawn from any decided case, 
we hold thaj, upon the broad principles pi the common law which we 
have stated^' this prosecution is most, amply sustained. Thus fortified 
by sound" principles — ^principles which lie at the foundation of every 
well-regulated community — (and resting on a basis so immutable) we 
are the more indifferent as to precedents exactly in point ♦ ♦ ♦ 

Let the judgment be affirmed. 

• ' ^' C . REX V. VANTANDILLO. 

^ (King's Bench, 1815. 4 Maule & S. 78.) 

The defendant was indicted for carrying her child while infected 
with the smallpox along a public highway. * ♦ * 

Owen moved in arrest of judgment, that this was an indictment of 
the first impr ession. He observed that the defendant was not indicted 
for inoculating, or causing the child to be inoculated, with an infec- 
tious disease ; for it is not stated how the child came by it. And it is 
consistent with this indictment that the child might have caught the 
disease; and, su,g29si5£itJiadj^ might not the^raotbcr carry it tbrougb 
the street in order to procure medical advice without being subject to 
be indicted for it ? Therefore the indictment ought to have shown that 
the act was unlawful, and ought also to have alleged that there was 
some sore upon the child at the time when it was so carried, by anal- 
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Qgy to the writ "de leproso amoY.cndo//.whichu it ,serms, lay only, for 
those who appeared to the sight of all men by their voice and sorps 
to be lepers, and not for those infected with the disease, but not out- 
wardly in their bodies. See Fitz. N. B. 534. And if the merely al- 
leging that the disorder is infectious and dangerous to the subjects be 
sufficient, there is a multitude of diseases of which the same may be 
predicated, and consequently the patient during the continuance of any 
such disease must never go abroad at all, so difficult will it be to draw 
the line. The only offenses against the public health of which Hawkins 
speaks are spreading the plague and neglecting quarantine (Hawk. P. 
C. cc. 52, 53) ; and Lord Hardwicke, it appears, thought the building 
of a house for the reception of patients inoculated with the smallpox 
was not a public nuisance, and mentioned that upon an indictment of 
that kind there had lately been an acquittal. And he added that the 
fears of mankind, though they may be reasonable, will not create a 
nuisance (3 Atk. 750). * ♦ ♦ 

LE Blanc, J.,* in j)assing sentence, observed that although the court 
had not found upon its records any prosecution for this specific of-^ 
fense, yet there could be no doubt in point of law that if a gerso il 
unlawfully, injuriously, and with full knowledge of the fact. expQges ' . 
in a public highway a person infected with a contagious disordeiv.it 
is a common nuisance to all the subjects, and indictable as such. How- 
ever, the court was not disposed upon the present occasion to impute 
to the defendant an intention of being the cause of the consequences 
which had followed. Neither did they pronounce that every person 
who inoculated for this disease was guilty of an offense, provided it 
was done in a proper manner, and the patient was kept from the society 
of others, so as not to endanger a communication of the disease. In 
such a case the law did not pronounce it to be an offense. But no^£er- - 
son having a disorder of this description upon him ought to be publicly r" , 
exposed, to the endangering the health and lives of the rest of the sub- 
jects. 

The defendant was sentenced to imprisonment in the custody ^of the 
marshal for three calendar months. 

» 

t The statement of facts is abridged and the opinion of Lord Ellenborough, 
C. J., is omitted. 
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PEOPLE V. DETROIT WHITE LEAD WORKS. 

(Supreme Ck>art of Michlgao, 1890. 82 Mich. 471, 46 N. W. 735, 9 L. R. A. 722.) 

Grant, J.* This case is brought to this court by writ of certiorari 
from the Recorder's Court of the city of Detroit 

Thejie^ndants were convicted of unlawfully and wilfully creating 
and maintaining a nuisance, consisting of the creation and emission of 
ilnwhplesome^ offensive^ and nauseating odorsj. smells, vapors^ and 
smoke, to the great damage and common nuisance of all people living 
in the neighborhood thereof,^ and of all people passing and repassing 
QiTtlie streets and alleys adjacent thereto, contraryjo an ordinance of 
the city iu such ca^e made and provided^ being section 5, c. 55, Rev. 
Ord. 1884. The ordinance in question is set forth in the return of 
the judge to the writ. 

The defendant the Detroit White Lead Works is a corporation or- 
g[amzed under the laws of the state. Defendant Hinchman is presi- 
dent, defendant Dean is vice-president, and defendant Rogers is treas- 
urer and manager. The defendants Hinchman, Dean, and Rogers were 
fined $1 each, and the defemiant the Detroit White Lead Works $10. 
and costs. T*Io other penalty was imposed. ♦ ♦ * , ' 

The f acts.found and returned hj the Recorder's Court clearly estab- ^'c^' 
lished a nuisance, according to all the authorities. These facts so found ^ 
are conclusive in this court, and we can only apply the law to the facts. 
Counsel for defendants cannot, therefore, seriously contend that we 
can enter into a discussion and determination of that question, espe- 
cially as the evidence is not before us. 

Defendants are not aided by the fact found by the court that, durinj^ 
the time covered by the complaint, the business, in all respects, had 
been carried on in a careful and prudent manner, and nothing had been 
done by those managing it that was not a reasonable and necessary in- 
cident of the business • nor by the further fact that, when the defend- 
ant company commfixicfid.its business, the lands in the vicinity of its 
works were open common. It is undoubtedly true that the defendants, 
or their predecessors, established their works at a point remote from 
habitation, possibly in recognition of the fact that such a business was 
at least not pleasant, if not injurious, to the health and enjoyment of 
those living near it. The city of Detroit has extended to the defend- 
ants' works, and the owners of adjoining lands have erected dwellings 
thereon. This they, of course, had the legal right to do. The de fend- 
ants cannot be l>rotected in the enjoyment of ..t.heir_prQ2erty,. and the 
carrying on of t heir business, if it becomes a nuisance to people living 
upon the "adjoining properties, and to those doing legitimate business 
with them. Whenever such a business becomes a nuisance, it must give 

4 Fart of the opinion is omitted* 
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way to the rights of the public, and the owners thereof must either de- 
vise some means to avoid the nuisance, or must remove or cease the 
business. It may not be continued to the injury of the health of those 
living in its vicinity. This rule is foimded both upon reason and au- 
thority. Nor is it of any consequence that the business is useful or 
necessary, or that it contributes to the wealth and prosperity. of Jlje 
community. Wood, Nuis. par. 19; Queen v. Train, 2 Best & S. 640; 
Works V. Railroad Co., 5 McLean, 425, Fed. Cas. No. 18,046; Respub- 
lica V. Caldwell, 1 Dall. (Pa.) 150, 1 L. Ed. 77 \ Ross v. Butler, 19 N. J. 
Eq. 296, 97 Am. Dec. 654; Robinson v. Baugh, 31 Mich. 290. 

Jtjfijrue that, in places of population and business, jiot.evetythiflg 
that causes discomfort, inconvenience, and annoyance^ or which^j)cr- 
haps, may lessen the value of surrounding property, will be condemned 
and abated as a nuisance. It is often difficult to determine the bound- 
ary line in many such cases. The carrying on of many legitimate busi- 
nesses is often productive of more or less annoyance, discomfort, and 
inconvenience, and may injure surrounding property for certain pur- 
poses, and still constitute no invasion of the rights of the people living 
in the vicinity. Such a case was Gilbert v. Showerman, 23 Mich. 448. 
A case similar in its facts was before this court in Robinson v. Baugh, 
31 Mich. 290, which was distinguished by the court from Gilbert v. 
Showerman. 

In the former case the business was legitimate and necessary. The 
suit was brought in equity to enjoin the business at the place where 
carried on. The facts were that smoke and soot from defendant's 
works were often borne by the wind in large amounts to the premises 
of the complainants, and sometimes entered their dwellings by the 
chimneys, and through cracks by the doors and windows, in such meas- 
ure as to be extremely oflfensive and harmful, and the noise so great 
as to be disagreeable, and positively hurtful, the jar annoying and dis- 
turbing the sick, and in some cases causing substantial damage to dwell- 
ings. The court laid down the rule [31 Mich. 296] as follows: "How- 
ever lawful the business may be in itself, and however suitable in the 
abstract the location may be, they cannot avail to authorize the conduc- 
tor of the business to continue it in a way which directly, palpably, and 
substantially damages the property of others, unless, indeed, the op- 
erator is able to plant himself on some peculiar ground of grant, coy^- 
nant, license, or privilege which ought to prevail against complainants, 
or on some prescriptive right, and which in this country can rarely 
happen." 

No case has been cited, and we think none can be found, sustaining 
the continuance of a business in the midst of a populous community, 
which constantly produces odors, smoke, and soot of such a noxious 
character, and to such an extent, that they produce headache, nausea, 
vomiting, and other pains and aches injurious to health, and taint the 
food of the inhabitants. 
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'V All, the defendants were properly convicted. The officers of the 
company are jointly responsible for the business. It is not necessary 
to conviction that they should have been actually engaged in work ) 
upon the premises. The work is carried on by employees. The direc- / , 
tors and officers arc persons primarily responsible, and thereforfiL-tbe ' '/ 
proper ones to be prosecuted. A fine can be collected against the de- 
f endant company, and therefore it is subject to prosecution. * * ♦ 
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^ yxX^ ' ' \ ., •' 11. Bigamy • 



^ LANE V. STATE. 

(Supreme Gonrt of Mississippi, 1903. 82 Miss. 666, 84 Sontli. 868.) 



IV 



Mason Lane, alias Jean Skyles, was convicted of bigamy, and ap- 
peals. 

Whitfield, C. J. The rule is thoroughlv settled t hat o ne indicted 
forbigamy must b e acqui tted on that indictment if he can show that 
the fTrstmarriage a ll ej;ed in the indictment Js void by reason of the 
existence of a pri or lawful m arriage, stil l exis ting. State v. Goodrich, 
14 W. Va. 834; Commonwealth v. McGrath, 140 Mass. at pages 297, 
298, 6 N. E. 515; Am. & Eng. Enc. of Law (2d Ed.) vol. 4, p. 38; 
Crawford's Case, 73 Miss. 172, 18 South. 848, 35 L. R. A. 224. In 
Goodrich's Case, supra, the court said : "The defense which the pris- 
oner sought to establish by the evidence which the court rejected was 
that he had on the 30th of April, 1873, in Union county, Ohio, been 
lawfully married, according to the laws of Ohio, to Sarah Snodgrass, 
and that she was still living, and that this marriage was in full force 
when he was married on the 29th day of November, 1874, to Frances 
L. Smith, in Wisconsin ; that, he (the prisoner) being then a married 
man, this marriage to Frances L. Smith was a mere nullity, and ab- 
solutely void ab initio. The indictment alleged the offense of the pris- 
oner to be the marrying by the prisoner on May 5, 1877, in Iowa, of 
Clara Allen, while his wife, Frances L. Smith, was living. It was in- 
cumbent on the state to show that Frances L. Smith was his lawful 
wife, and the prisoner's defense, sought to be established by the evi- 
dence rejected by the court, was that Frances L. Smith was never 
the lawful wife of the prisoner, as he was a married man when he mar- 
ried her. If the first marriage laid in the indictment was a nullity, 

• For a dlflcasBion of principles, see Clark on Criminal Law (3d Bid.) || 
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then the second marriage laid in the indictment could not constitute 
the offense of bigamy ; and, if the prisoner was a married man when 
the first marriage charged in the indictment took place, this marriage 
was an absolute nullity in Wisconsin." The Attorney General, with 
that commendable frankness which has always characterized his con- 
duct of cases at this bar, confesses that this error is fatal. The au- 
thorities speak but one voice on the subject 

The case made here is this : The in dictment char ges t hatth e appellant 
on the 12th of January, 1903, married, in Missis sippi. Teresa Whe t- 
ston e, having^theretofore married Rosa Pitts; Rosa Pitts being aliv e 
at the_tjme of the marriage to Teresa Whetstone. T he evidenc e shows 
t haf app ellant was married on the 6th of September^ 1900. to Patt v 
Morris, at CarylUe, in the state of Texas ; second, that appellant mar- 
ried Rosa Pitts, at Russellville, in the state of Arkansas, subsequently, 
whilst Patty Morris was still living and his lawful wife ; and^, third, 
that afterwards, whilst both of these women were alive^ h e marrie d 
in this state Teresa Whetstone. Under the authorities cited upon 
tGese facts, it is obvious that the court should have given the twelfth 
charged asked by the defendant, which is, in effect, a peremptory 
charge. The^ firs t marriage alleged in the indictment bein g the one 
with Rosa Pitts, and that marriage being void because appella nt had 
theretofore been lawfully married to Patty Morris, who was then 
living, and who was also living at the time of the marriage to Teresa 
Whetstone, the defendant could not be convicted of bigamy under this 
indictment and proof. 

Reversed and remanded. 



/ I • 
'/^' UARRISON V. STATE. 

(Court of Criminal Appeals of Texas, 1902. 44 Tex. Cr. R. 164, 09 S. W. 600.) 

Davidson, P. J.* Appellant was convicted of bigamyj^ and ^vcn 
four years in the penitentiary. ♦ ♦ ♦ 

It was further contended that the testimony is not sufficient to 
support the finding of the jury. Mrs. Sove^', who was appellant' s sec - 
ond wife, testified that she knew appellant had another living wife 
at the time she married him ; that he informed her such was the fact. 
She further stated : "I knew that Mr. Harrison and myself were both 
doing no wrong, as we had both gone to God and prayed over the 
matter. He told us that Mr. Harrison's first marriage was wrong jq 
the sight of God, and that he would do no wrong in getting married." 

Appellant took the stand, and stated that he married Mrs. Earl and 
lived with her about a year. He stated that he was a minister of the 

• Fart of the opinion of Davidson, P. J., and the dissenting opinion of Hen- 
derson, J., are omitted. 
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gospel, and believed it was right for him to leave his first wife and 
marry the second one ; that God had informed hini that he could not 
gursu^his work as a minister successfully as long as he lived with 
^his womanj that he did"not procure a divorce, as it was not neces- 
sary, as God told him in a vision that it would not be wrong for him 
to marry the second time without getting the divorce ; that God came 
to him in visions, and whatever He commanded him to do, he did it, 
regardless of consequences ; that when God commanded him to do a 
thing, no matter what the law was with which it came in conflict, he 
would do it, regarding the law of God as superior to the law of man. 
He denied being crazy, and asserted that he was not trying to play 
crazy; that in his ministerial work he had always obeyed the com- 
mand of God, and that God had wonderfully blessed his work ; that 
he had 60 conversions within the last few days, etc.; that he knew 
the la ws of Texas required the marriage ceremony ;_ that a second 
marriage, without divorce was_against' the law, and a penitentiary 
oflfense..^ _He knew it. y^as wrong, according to human laws, but act- 
ed under Divine guidance. 

Dr. Howard testified that he knew defendant ; saw him in the coun- 
ty jail ; observed his actions and talked with him and heard his testi- 
mony; that he was insane; that he did not believe he was able to 
distinguish between right and wrong, with regard to the crime of 
bigamy. "I think he has what is known as 'religious insanity,' or, in 
other words, 'emotional insanity.' " He gave it as his opinion that 
appellant was not capable of judging between right and wrong, in 
marrying the second wife while his first was alive ; that a man whose 
mind was in such a diseased condition that he believed he had personal 
revelation from God, and visions directing him in important under- 
takings, and these delusions continued in waking hours as real to 
him, and such condition continued through a space of years, would 
not, in his opinion, be capable of judging between right and wrong 
in regard to any action closely connected with such delusions. Dr. 
Walker testified that he saw defendant in the county jail a few weeks 
before the trial. He seemed to be suffering under some delusion caus- 
ed by starvation or indigestion. 

Walker, a farmer, testified that he lived close neighbor to defend- 
ant since his marriage with Mrs. Sovey, his second wife ; that he had 
no particular dealings with him, but had frequently been in his com- 
pany ; had often heard him preach, and, in his opinion, appellant was 
of sound mind, and knew right from wrong. Such delusions and 
visions as defendant seemed to have could have been caused by either 
starvation or indigestion. He expressed the opinion that if such con- 
dition continued through a term of years, and the party believed while 
awake, as well as in his dreams, that he had personal conversations 
with God, and God advised him in all important undertakings, and was 
in the habit of going dowh on his face before the Lord, and that such 
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visions seemed to be real to him and were frequent, such a man would 
not be responsible. 

Costley testified that he was the jailer who had Harrison in charge 
while confined, and watched him closely. He did not think appellant 
crazy, but thought he was "nutty" on the subject of religion; that 
he was continually shouting and preaching, and seemed to be laboring* 
under the delusion that he was converting large numbers of people. 
He did not know whether appellant fasted 20 days, except from what 
other prisoners in the jail told him; that he did not know, from a 
scientific standpoint, whether or not appellant was crazy. 

This is the substance of the testimony found in the record. The evi- 
dence of those witnesses who testify to their belief that he was insane 
confines it to the issue of moral insanity — moral insanity reaching the 
point of irresistible impulse. If the par ty co uld distinguish betyy pf ;p 
the ri ght an d wr ong of th e act he wasjioing, it i s not a def ens e to ^ n 
act which would otherwise be criminal. Mr. Buswell says : "It seems 
that evidence as to a party's religious, political, or moral beliefs, if 
unsupported by other testimony, will not generally be admitted to 
prove his insanity." Busw. Insan. par. 210. The same author says 
(section 10): "No perversion of the moral affections and propensi- 
ties, unless accompanied by such delusion as indicates the subversion 
of the will and reason, is to be regarded as constituting insanity in 
law. Thus moral insanity, or the perversity of the moral feelings, Is 
of itself insufficient to invalidate the civil act, or excuse the criminal 
act, of its subject." This author cites Flanagan v. People, 52 N. Y. 
467, 11 Am. Rep. 731, which contains the doctrine "that the law does 
not recognize the form of insanity in which the capacity of distin- 
guishing between right and wrong exists, without the power of choos- 
ing between them." Again, Mr. Buswell, following McNaghten's 
Case, 10 Clark & F. 200 (section 437), says "that a party w ho is in - 
djcted is not entitled to acquittal on the ground of insanity if at the 
time of the alleged offense he had capacity and reason sufficient to 
enable him to distinguish between right and wrong, and understood 
tjie nature, character, and consequence of his act, and had mental 
power sufficient to apply that knowledge to his own act." In the same 
work (section 435) this language is found : "If the party had at the 
time of the commission of the act such degree of reason and under- 
standing as is sufficient to enable him to understand that his act was 
forbidden by law, and that the law directed that the person who did 
such act should be punished, he is responsible." See, also. Cannon v. 
State, 41 Tex. Cr. R. 467, 56 S. W. 361 ; Leache v. State, 22 Tex. App. 
279, 3 S. W. 539, 58 Am. Rep. 638. 

Under the authorities and the rule in regard to the questi ons in - 
volved in this case, appellant evidently knew it was wrong to marry 
tFe second time. He knew it was in violation of law to marry with- 
out a divorce. If appellant's contention becomes the law of thi^. 
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State, the sacrament of plural marriages of th^i Mnr^nn CMurrh 
would exempt Irohi punishment all .the disciples, of 3righajta Young 
and Joseph Smith who practiced polygamy in this state. 

We are of opinion that the verdict of the jury is correct, and the 
judgment is in all things affirmed* 



\ ' ' 






III. Adultery' 



s. 



STATE V. BIGELOW. 

(Supreme Court of Vermont, Caledonia, 1915b 02 Atl. 978.) 

Bert, Bigelow was convicted of adultery, and his motion for arrest 
of judgment was overruled, and he excepts. 

Taylor, J. This is an information for adultery. The r espon dent 
gleaded gu ilt y, and thereupon moved in arrest of judgment on the 
groun d that no offense is charg^ed in the information. The motion 
was overruled, to which the respondent excepted. There was judg- 
ment and sentence, the e:cecution of which was stayed, and the cause 
passed to this court. 

The information charges, with proper allegations of time and place, 
that the respondent, a single man, carnally knew one , a mar- 
ried woman, then and there having a lawful husband living, naming 
him, and not then and there being the wife of the respondent, and 
that he did then and there commit the crime of adultery with the said 

. The contention of the respondent is that a singe man who 

has ill icit sexual intercourse with a married woman is not guilty of 
adultery, in the absence of a statute to that effect This claim find§ 
slipport among some text-writers and in the decisions of a few states 
cited in respondent's brief. See Bish. on Stat Crimes, pars. 655- 
657; 2 Greenleaf on Ev. par. 48; Respublica v. Roberts, 1 Yeates 
(Pa.) 6 ; Com. v. Lafferty, 6 Grat. (47 Va.) 672 ; Hunter v. U. S., 1 
Pin. (Wis.) 91, 39 Am. Dec. 277. While reference to the question has 
been made in our decisions, it appears never before to have been 
squarely raised in this state. The question turns up on the definition of 
th^Jerm_" adul t ery/' as us ed in P._S*..5881j upon wlfiTch this prpsecii- 
tion is based. This statute does not define the oiffense, but punishes 
what was known as adultery under the common law, referring to it 
by name ; so we must look to that source for its definition. State v. 
Clark, 83 Vt 305, 308, 75 Atl. 534, Ann. Cas. 1912A, 261. 

T For a discussion of principles, see Clark on Criminal Law (3d B>L) §{ 118, 
110. 
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Adultery was a priyatc wrp.ng. at the common law as it existed at 
t he tim e of its adoption by pur Legislature, but^was_an offeiise ag^ill^t 
the ecclesiastical law. As known to the common law, as distinguished 
from ecclesiastical law, adultery consisted of sexual intercourse by:^ 
man, marri ed or^ single^ with a married__woman^ not his wife- The 
circumstance on which adultery depended at common law was the pos- 
sibility of introducing spurious issue ; jn othe r yord s, its tendency to 
adulter ate the issue of an innocent husband and turn the inheritance 
away from his own blood to that of a stranger. One R. C. L. 633, 
and cases cTted. At the same time the ecclesiastical law dealt with un- 
lawful sexual commerce as a breach of the marriage vow, and punished 
only the married party for adultery, while as to the unmarried person 
the offense was fornication. Bashf ord v. Wells, 78 Kan. 295, 96 Pac. 
663," 18 LVR. Pi (N. S.) 580, 16 Ann. Cas. 310, and note. The latter 
view of adultery is embodied in P. S. 5882, l yhich declares that a mar - 
ried manjand an unmarried woman^ who commit an act which woidd 
be adultery if such woman were married, shall each be guilty of adul- 
tery. State V. Clark, supra. The adoption in 1818 of what is now P. S. 
5882, as an amendment of the statute of 1797, which made adultery 
an indictable offense, cleariy indicates that the common-law, and jiot 
the. ecclesiastical, meaning of the term was employed in the original 
statute, for otherwise the amendment would have been unnecessary. 

Consideration of the opposing theories of adultery at common law 
and in the ecclesiastical courts makes it apparent that in the former 
there was no reason for distinguishing between a married a nd a singje 
man, the particeps being a married woman; while in the latter the 
guilt inhered in the breach of the marriage vow, and so the offense 
could not be committed by an unmarried person, man or woman. Re- 
spondent's counsel argues that the amendment of 1818 shows that, but 
for that statute (now P. S. 5882), an unmarried particeps would not be 
guilty of adultery in this state. The argument loses sight of the com- 
mon-law theory of adultery. The amendment recognized the true the- 
ory, and extended our statute so as to include what would be adultery 
by ecclesiastical law, but in no way restricted the common-law defini- 
tion of the term. 

Iij::eiliains to consider whether, under the common-law definition^of 
adultery, our statute makes both parties to the act guilty of the offense, 
0£wfiether the fact of marriage on the part of the man is material. On 
this question the common law furnishes no direct authority ; for, as 
we have seen, adultery was not an indictable offense at common law. 
That the wrong involved the man as well as the unfaithful wife is per- 
fectly apparent. If we recur to the source from which the common- 
law idea of adultery sprung, we shall see that it regarded the man and 
woman alike. It found its root in the Mosaic law which provided : "If 
a man be f oimd lying with a woman married to a husband, then they 
shall both of them die, the man that lay with the woman and the wo- 
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man." Deut. xxii, 22 ; Lev. xx, 10. The common-law idea of adul- 
tery prevailed in the Mosaic law, for by the latter the man was con- 
demned, not because he had violated his matrimonial vow, but "because 
he hath humbled his neighbor's wife." Deut. xxii, 24. 

Turning to the decisions of our sister states, that have made adul- 
tery an indictable oflfense, without defining the term, we discover a 
well-defined line of cleavage between them. In the jurisdictions hold- 
ing that a single man is not guilty of adultery for sexual intercourse 
with a married woman, there is either, as was held in Respublica v. 
Roberts, supra, a compelling uniform practice, or some peculiar lan- 
guage of the statute, or, what is more often the case, they adopt the 
ecclesiastical, and not the common-law, definition of adultery. Jn those 
jurisdictions which adherejo the common-law definition, it is held that 
a single m an is guilty of adultery, even in the absence of any express 
decla ration in the statute. State v. Wallace, 9 N. H. 515; Smither- 
man v. State, 27 Ala. 23; State v. Pearce, 2 Blackf. (Ind.) 318; State 
V. Connoway, Tappan (Ohio) 90; note 16 Ann. Cas. 314; See Hood 
V. State, 56 Ind. 263, 26 Am. Rep. 21 ; State v. Weatherby, 43 Me. 258, 
69 Am. Dec. 59; Com. v. Call, 21 Pick. (Mass.) 509, 32 Am. Dec. 284; 
State v. Lash, 16 N. J. Law, 380, 32 Am. Dec. 397; 1 R. C. L. 631. 

Having adopted the common-law definition of adultery, we regard it 
as the settled law of this state that any man, married or single, having 
voluntary sexual intercourse with a married woman, not his wife, is 
guilty of adultery under P. S. 5881. State v. Searle, 56 Vt. 516; State 
V. Bisbee, 75 Vt. 293, 54 Atl. 1081. The fact that the question has 
never before reached this court is a strong indication that the profes- 
sion has not seriously doubted the view we now adopt. A uniform 
practice of more than a century, while it does not make the law, as said 
in Respublica v. Roberts, is strong evidence of what the law is. In 
the statute as amended in 1818 reference is made to the parties in a 
way to indicate an intention to punish the male particeps equally with 
the woman ; besides, although ever since 1797 a single man has been 
deemed guilty under the so-called "blanket act" and since 1818 a single 
woman having sexual intercourse with a married man has been deemed 
guilty of adultery, a single man having sexual intercourse with a mar- 
ried woriian has been outside the pale of the law, unless the Legislature 
intended that both parties to the act should be equally guilty of adul- 
tery. Taken together, these facts make it doubly certain that under 
the statute i n question marriage on the part of the man is wholly imma- 
terial. Our conclusion is that the county court did not err in overrul- 
ing the respondent's motion in arrest of judgment 

Judgment that there is no error in the proceedings, and that the re- 
spondent take nothing by his exception. Let execution be done. 
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STATE V, AYLES. 

(Supreme Ck>urt of Oregon, 1914. 145 Pac. 10.) 

McNary, J.* C^nvict^d o f adultery and sentenced to pass a term 
of six months in the county jail of Multnomah county, defendant 
prosecutes this appeal, and assigns as grounds therefor the commis- 
sion by the court of 11 distinct errors. On the 30th day of January 
1913, defendant and Lydia MuUoy were jointly .indicted for the crime 
o^ adultery, committed as follows: "The said James G. Ayles and 
Lydia Mulloy, on the 13th day of January, A. D. 1913, in the county 
of Multnomah and state of Oregon, not being then and there marrie d 
to each other, but the said Lydia Mulloy then^and there having a hus- 

tnd li ving other than the same James G. Ayles, to wit, A. C. Mulloy, 
had carnal knowledge together each of the body of the other, and 
thereby committed adultery contrary to the statutes in such cases 
made and provided, and against the peace and dignity of the state of 
Oregon." Th e defend ants were tried together, the jury retuming^^ a 
verdict of guilty as to the defendant^ and not guilty as to Lydia Mulloy. 

We read "TronTTection 2072, L. O. L. : "iV prosecution iFor the 
crime of adultery shall not be commenced, except upon the comfilaipt 
of the husband or wife* or if the crime be committed with an unmar- 
ried female under the age of twenty years upon the complaint of the 
wife, or of a parent or guardian of such unmarried female, and within 
one year from the time of committing the crime, or the time when 
the same shall come to the knowledge of such husband or wife or 
parent or guardian. When the crime of adultery is committed between 
a married woman and an unmarried man. the man shall be deemed 
guilty of adultery also, and be punished accordingly." 
"^Returning to tfie indictment, iJLwilI.be observed "that no mention i§ 
tnade that the action waj initiated by the husband of Lydia_Mullojr. 
The introductory part of the indictment merely recites that: "James 
Ayles and Lydia Mulloy are accused by the grand jury of the county 
of Multnomah and state of Oregon by this indictment of the crime of 
adultery." 

Notwithstanding the statutory command that the prosecution shall 
be commenced only upon the complaint of the injured spouse, thp 
cases hold that jt is not necessary to allege such facts ; for evidence 
thereof may be introduced without the averment State v. Athey, 133 
Iowa, 382, 108 N. W. 224; State v. Andrews, 95 Iowa, 451, 64 N. W. 
404 ; State v. Maas, 83 Iowa, 469, 49 N. W. 1037 ; People v. Isham, 
109 Mich. 72, 67 N. W. 819; State v. Brecht, 41 Minn. 50, 42 N. W. 
602 ; 1 Cyc. 956. 

• Fart of the opinion is omitted. 
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It is claimed by defendant that the trial court committed a legal mis- 
take in advising the jury that, "if one of the parties to the illicit inter- 
course is guilty, then both are guilty of adultery." Some courts ad- 
vance the doctrine tiiaL-.^er the ac<qLuittal of one of the defendants 
m a joint charge of adultery, there can be no conviction oif the other. 
T^iis is not in accord with the better authority, and the proper rule ap- 
pears to be that the acquittal of one of the defendants is no bar to 
the _prosecution and. conviction of the ptbex defendant. While it is 
true that, to constitute adultery, there must be a joint physical act, 
it is not necessary that there should be a joint criminal intent. One 
party may be guilty and the other innocent, though the joint physical 
act necessary to constitute adultery is complete. State v. Eggleston, 45 
Or. 346, 77 Pac. 738; State v. Cutshall, 109 N. C. 764, 14 S. E. 107, 
26 Am. St. Rep. 599; Commonwealth v. Bakeman, 131 Mass. 577, 41 
Am. Rep. 248 ; 1 R. C. L. 644. Unquestionably, the trial court missed 
the law when he told the jury that, "if one of the defendants is guilty, 
then both are guilty." However, we fail to discern where this in- 
struction injuriously affected the defendant, because it is a more fav- 
orable statement than the law sanctions or than defendant might ex- 
pect. In a_case where the court erroneously instructs the jury to the 
advantage of^defendant, and the jury acts in accordance with the law 
and in disregard of the instructions, the defendant cannot be heard to 
say that he has been injured. 

Defendant's strongest contention is that the court erred in refusing 
to admit evidence tending to show that the husband of Lydia MuUoy 
connived with and abetted defendant in the commission of the act of 
adultery. Defendant invokes the benefit of the same theory in the 
following requested instruction : "I instruct you that, if you find from 
the evidence that the prosecuting witness, A. C. MuUoy, the husband 
of Lydia L. Mulloy, one of the defendants herein, acquiesced in or 
assented to the act or acts of sexual intercourse between the defend- 
ants, Lydia L. Mulloy and James G. Ayles, if you find any act or acts 
of sexual intercourse .between said defendants did occur, then you 
should find the defendant James G. Ayles not guilty." 

An outline of the testimony proffered by defendant is : That the de- 
fendant Lydia Mulloy, when a girl under 17 years of age, was seduced 
by A. C. Mulloy, who subsequently married her in order to cover the 
infamy of the crime; that since the time of their marriage the hus- 
band has been seeking to invent grounds for a separation and divorce ; 
that he uisisted uporThis wife remaining alone in the house with de- 
fendant while he (Mulloy) absented himself therefrom ; that the hus-: 
band connived in every imaginable way to throw his wife in the com- 
|>any of the defendant by having defendant assist his wife in washing 
dishes and helping her about the kitchen and house ; that during some 
festive occasion at Hillsboro Mr. Mulloy entered a saloon, and, in the 
presence of several witnesses, stated that be had left defendant to 

MZKKIiL CAS.CB.L. — ^15 
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bring his wife in from the farm, and that he "hoped to God he would 
run off with her"; that defendant was solicited by Mr. Mulloy "to 
have intercourse with his wife by inference and innuendos" ; that Mul- 
loy stated in the presence of defendant, and to him directly, that he 
didn't care if he caught somebody having connection with his wife, be- 
cause he wanted to get a divorce from her ; that the husband knew his 
wife and defendant were going to Portland ; and that defendant had 
assurance that he would not be harmed. 

With much pressure it is argued that, if these things were true, de- 
fendant could not be convicted of the offense, for the reason that he 
was induced to commit the act. The books abound with much learn- 
ing upon this interesting department of the criminal law. Nevertheless 
our steps have not been guided by the light of adjudged cases involv- 
ing the crime of adultery. Still we feel no reason for hesitating to an- 
nounce the rule that seems to us best adapted to the promotion of 
justice. ♦ ♦ * 

The fact that the husband may have been guilty of sinful c onduc t 
which encouraged the defendant to commit the crime does not lessen 
or in any manner affect the wrong which society suffers, and public 
policy, good morals, common decency, and considerations of justice 
demand the punishment of the offense under such circumstances as 
strongly as though the crime had been committed by stealtji and 
t hrough ^ the^ eijiployment of agencies unlcnown to the husband. For 
these reasons the evidence was properly excluded, and instructions 
properly refused. Well may we add that, if the rejected testimony is 
true, offended justice has not yet been fully vindicated. ♦ ♦ * 

There are a few additional questions presented on behalf of defend- 
ant, and which we have examined, and deem them not of sufficient im- 
portance to require separate notice; therefore the judgment of con- 
viction is affirmed. 



IV. Lewdness and Illicit Cohabitation* 



UNITED STATES v. SNOW. 

(Supreme Coxirt of Utah, 1886. 4 Utah, 280, 9 Pac. 501.) 

Appeal from a judgment of the district court of the first district, 
and from an order refusing a new trial. ♦ * ♦ 

Zane, C. J.^^ The defen dant was convicted of the crime o f unlay - 
f ul cohabitation_^<3rsentenced to imprisonment in the penitentiary for 

• For a discussion of principles, see Clark on Criminal Law (3d Ed.) § 122. 
10 The statement of facts and part of the opinion are omitted. 
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the term of six months, and to pay a fine of three hundred dollars and 
the costs of the prosecution. From this judgment he has appealed to 
this court, and insists that the evidence is insufficient to justify the 
verdict. 

At the commencement of the trial the defend ant admitted before the 
court and jury that he had married each of the seven women named in 
the indictment; had not been divorced from either, and that he 
claimed all of them as his wives and furnished them support ♦ ♦ * 

It appears from the evidence that appellant boards and lodges with 
his last wife, and visits his other wives occasionally, though not very 
often; that during the year 1885 he has not lodged or taken a meal 
with any one of the others ; that he furnishes them houses to live in, 
and supports them ; that he introduces them publicly as his wives, and 
by his language and conduct holds them out to the world as such. The 
evidence proved beyond controversy that defendant cohabits with his 
polygamous wife Minnie. The remaining fact to find from the evi- 
dence is, Has he at any time during the year 1885 cohabited with the 
other women named in the indictment, or any one of them? It ap- 
pears from the evidence that defendant is seventy-two years old, and 
has married nine wives, and that seven of those wives are still living. 
To the first he was married in his youth. As his passion for one wife 
became satiated, and dulled by indulgence and gratification, and as his 
lust was again kindled by the appearance of a younger and fresher, or 
possibly a more attractive woman, he would marry again until his mar- 
riages have been repeated nine times, and now, at the age of seventy- 
two years, he is found with seven living wives — the last being compara- 
tively young, with an infant in her arms. He furnishes homes for, 
supports, associates with, claims, holds out, and flaunts in the face of 
society all these seven women as his wives. And yet he says he co- 
habits with but one. The law must characterize his relation to them, 
and his intercourse and association with them. Let us consider the 
case with respect to Sarah, his lawful wife. 

A lawful marriage of itself affords a strong presumption of matri- 
monial cohabitation, because such cohabitation is in accordance with 
duty and usually attends such a marriage. When to this presumption 
are added the further inferences from the following facts: that de- 
fendant claimed Sarah all the time as his wife, and that she claims to 
be such; that he provides for her a home, and the necessaries and 
comforts of life ; that they were on good terms ; that he took her to 
the theatre, out riding, visited her occasionally at her home, and was 
the father of her children — the conclusion removes every reasonable 
doubt, that. lie cohabited with her as his wife. When they were as- 
sociating together she was not his paramour or his friend simply — ^he 
then had and still has all the rights and opportunities of a husband, 
and she those of a wife. They were living together. Under such cir- 
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cumstances the law will not pennit them to say they were together 
merely as friends, and not as husband and wife. 

It is not essential to matrimonial cohabitation that the parties should 
be together all the time if their intercourse and relations are agreeable 
and they associate together some part of the time. In that case the 
law does not notice the intervals of separation. Owing to the necessi- 
ties of human life, and the claims of business and trade, married peo- 
ple are often in each other's company less for long periods than the 
defendant and his wife Sarah were during the year 1885, and yet they 
are regarded as cohabiting as man and wife. Such is often the case 
with mariners, traveling salesmen, and other classes of persons that 
could be mentioned. They associate at long intervals, and are re- 
garded as cohabiting. ♦ ♦ * 

In construing the term "cohabitation," as used in the act under con- 
sideration, the supreme court of the United States say, in the case of 
Cannon v. United States, 116 U. S. 55, 6 Sup. Q. 278, 29 L. Ed. 561 : 
"It is the practice of unlawful cohabitation with more than one woman 
that is aimed at — a cohabitation classed with polygamy and having its 
outward semblance. It is not, on the one hand, meretricious unmarital 
intercourse with more than one woman. General legislation as to lewd 
practices is left to the territorial government ; nor, on the other hand, 
does the statute pry into the intimacies of the marriage relation. But 
it seeks not only to punish bigamy and polygamy, when direct proof 
of the existence of those relations can be made, but to prevent a man 
from flaunting in the face of the world the ostentation and opportuni- 
ties of a bigamous household with all the outward appearance of the 
continuance of the same relations which existed before the act was 
passed, and without reference to what may occur in the privacy of 
those relations." ♦ * ♦ 

Xhe evidence against the defendant shows one of the most ag gra - 
vated cases and worst examples of polygamy. He has one lawful and 
six plural wives living, and all of them he maintains and publicly ac- 
knowledges by introducing them as such; but claims that he is CQ- 
Habiting with but one and visiting the others when he pleases. We are 
of the opinion that the evidence was sufficient to justify the ver- 
dict. > * -^ - 

After a careful examination of this record we find no ground suffi- 
cient to reverse the judgment of the district court, and it is therefore 
affirmed. 
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V. Incest" 



STATE V. ELLIS. 

(Supreme Court of Missouri, 1881. 74 Mo. 385, 41 Am. Rep. 321.) 

Henry, J. The defendant was indicted for incest, ^d foun d guilty 
at the March term, 1881, of the St. Louis criminal court, and the judg- 
ment of that court having been affirmed by the Court of Appeals, he 
has appealed to this court. The alleged incest was the commission of 
fornication j^ith Mary Belle Ellis, his daughter, and she testified that 
he had frequently had sexual connection with her, but "that he made 
her do it," and that "she did not tell of it because afraid that he would 
beat her — ^that he threatened to beat her if she told any one." At the 
time of the connection alleged in the indictment she was over twelve 
years of age. The cr ime alleged is punishable by imprisonment in the 
penitentiary for a term not exceeding seven years. The court in- 
structed the jury that : "If defendant is the natural parent of the girl, 
Mary Belle Ellis, and at, etc., * * * he did feloniously and in- 
cestuously commit fornication with her, by actually, and with full 
knowledge of the relationship, etc., having carnal loiowledge of her 
person, wheth er wi th or withouLhfir. consent, you will find him guilty 
of incest." 

By section 1253 th£,ciirne^f rape is^unishable.by.death.or imprispn- 
q^ent in the penitentiary for a term not iesa than five years. The crime 
of incest is punishable by imprisonment in the penitentiary only. Rev. 
St 1879, § 1538. The crime of; rape is of a higher nature than that of 
incestj^andj when the evidence proves the commission of rape, the party 
cannot be convicted of incest. The lower is merged into the higher 
crime. It was so held in People v. Harriden, 1 Parker, Cr. R. (N. Y.) 
344; Croghan v. State, 22 Wis. 444; De Groat v. People, 39 Mich. 
124; State v. Thomas, 53 Iowa, 214, 4 N. W. 908. The case of Com. 
V. Moses Ooodhue, 2 Mete. (Mass.) 193, was one in which the defend- 
ant was indicted for a rape, and it was held that he might be convicted 
of incest on that indictment. This was under a section of the statute 
of that state which was held by the court to sanction that ruling; but 
it was also decided that the jury could return such a verdict only in 
case they should not find that the rape was proved. 

We do not hold it necessary that both parties must be guilty of the 
crime of incest before the guilty one can be convicted. For instance, 
if in this case, the defendant was aware of the relationship between 

11 For a discussion of principles, see Clark on Criminal Law (8d Bd.) i 123. 




•// 



230 OFFENSES AGAINST THE PUBLIC HEALTH, SAFETY, ETO. 

him and Mary Belle, and she was ignorant of it, he would be guiltj 
and punishable under the statute, if the illicit connection was by mu- 
tual consent, although she could not have been guilty of incest because 
ignorant of the relationship existing between her and the defendant. 
Whether the .defendant had sexual intercourse with his daughter with 
her consent, was a question which should have been submitted to tfae 
jurj^^with a direction to convict, if satisfied that she consented* aJQd 
to acquit the defendant if he forced her to submit. 

We think the objections to the indictment cannot be sustained, and 
the reasons for so holding are well stated by the court of appeals in 
its opinion delivered in this case. For the error in the instruction 
above noted, the judgment is reversed and the cause remanded. All 
concur, except Norton, J., who dissents. 
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STATE V. BROCK. 



(Supreme Court of Mlssonri, 1905. 186 Mo. 457, 85 S. W. 595^ 
105 Am. St Rep. 625, 2 Ann. Cos. 768.) 

Burgess, P. J.** The defendant was convicted in the circuit court 
of Polk county, and his punishment fixed at a fine of $300, and impris- 
onment for 30 days in the county jail of said county, under an infor- 
mation filed by L. Cunningham, the prosecuting attorney of said coun- 
ty, with the clerk of the circuit court of said county, on the 4th day of 
August, 1903, charging him with havingj^joniously^ under promise pf 
marriage, seduced and debauched one Iva Fender, an unmarried fe- 
male of good repute and under 21 years of age. Defendant ap- 
peals. * * * 

The pointjs made that at the time of the alleged contract of marriage 
the defenSant was under age, and incapable of entering into a valid 
contract of that character, and therefore was not guilty, and could UOt 
have been guilty, of the crime of seducing and debauching the prose- "; 
cutiqg^ witness under promise of marriage. But we are unable to ap-/l^ / 
preciate the force of this contention. The statute (section 1844, Rev. 
St 1899) is leveled at any person who shall, under or by promise of 
marriage, seduce or debauch any unmarried female of good repute and 
under 21 years of age, thus ignoring entirely the question of his age; 

IS For a discussion of principles, see Clark on Criminal Law (3d Ed.) i 128. 
^s Part of the opinion is omitted* 
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and, clearly, the question of the power of such a person to make a val- 
id contract of marriage is foreign to any issue in the case. Any person 
capable of seducing and debauching a female can make a promise of 
marriage, whatever his age may be, and it is sufficient that he make 
such a promise, and, in consequence of it, commits the crime. It is 
idle to say that the defendant was not capable of making such a prom- 
ise at the time alleged in the information, although he may not have 
been competent, because of his minority, to make a valid contract — ^such 
a one as he could have been compelled by legal proceeding to comply 
with or to respond in damages for its violation. It would be strange, 
indeedj if a person could in this way violate both law and morals, and 
not be held amenable to the law, but shield himself upon the ground 
that he was not capable of making a valid contract. Such is not the 
law? * 

" In behalf of the state the court gave the usual instruction upon the 
question of the flight of the defendant for the purpose of avoiding ar- 
rest for the crime with which he is charged, which it is earnestly in- 
sisted was unauthorized by the evidence, and should not have been 
given. But we are unable to concur in this position. On the contrary, 
we think the evidence, without repeating it, well warranted the instruc- 
tion ; hence it was not erroneous. * * * 

For the reasons stated, we are of the opinion that the judgment 
should be affirmed. It is so ordered. All concur. 



COMMONWEALTH v. HODGKINS- 

(Coart of Appeals of Kentucky, 1901. Ill Ky. 684, 64 S. W. 414, 

23 Ky. Law Rep. 829.) 

Floyd Hodgkins was acquitted of ^thfi. offfiiisc. of ^eduction, and the 
Commonwealth appeals. 

Du Relle, J. Appellee, having been indicted imder section 1214 
of the Kentucky Statutes, at the conclusion of the commonwealth's tes- 
timony, moved the court for a peremptory instruction to the jury to 
find him not guilty^jvhich motion was sustained, and the common- 
wealth has appealed. Section 1214 provides: "Whoever shall, under 
promise of marriage, seduce and have carnal knowledge of any female 
under twenty-one years of age, shall be guilty of a felony, and upon 
conviction thereof, shall be confined in the penitentiary not less than 
one year nor more than five years. No prosecution shall be instituted 
when the person charged shall have married the girl seduced; and 
any prosecution instituted shall be discontinued, if the party accused 
marry the girl seduced before final judgment." 

The prosecutrix, upon direct examination, testified to facts which 
would have amply justified the submission of the case to the jury, viz. : 
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That appellee seduced her under promise of marriage, and by means 
of such promise; that at the time of the seduction she was 18 years 
old, unmarried, and chaste; that he repeatedly visited her after the 
seduction, and renewed his promise ; and that he renewed it after she 
became with child by him, but had finally refused to marry her. But 
she admitted that several months after the seduction appellee met her 
in company with one Libbs, a friend of his, and after some persua^ 
sion she took a drive in Libbs' buggy, to which appellee's horse had 
been hitched, and in the course of the drive Libbs had carnal knowl- 
edge of her by force ; that she made outcry at the time, but did not 
then or thereafter report the fact. She, however, admitted the fact 
of her connection with Libbs upon this one occasion to appellee, upon 
his charging her with it. 

The circuit court seems to have sustained the motion for a peremp- 
tory instruction upon the theory that a prosecution for this offense is 
analogous to an action for a breach of promise of marriage, and that 
anything which would relieve a defendant in such an action would re- 
lieve him of the consequences of his offense under this section. The 
court also seems to have assumed that the statement of the prosecutrix 
to the effect that Libbs' connection with her was forcible was entirely 
destroyed by her admission that she made no complaint Without 
considering the latter questi on, w e are rl^^^^X/^f f?p^"^'nn thr fiOr^ ^^^ 
in error as to the construction of th^ statute. The statute is not a mere 
means of compelling specific performance of a contract to marry un- 
der which seduction has been accomplished. Its object is to protect the 
virtue of young girls. It undertakes to accomplish that by the imposi- 
tion of a penalty. For the benefit of the injured party, a locus peni- 
tentiae is given to the offender, so that by making amends, as far as 
may be, for his wrong, he may be relieved of its consequences. This 
cojxtiias.hel_djhat if he offers to .many, hcf > she cannot by refusal dr- 
priv^ him of^the benefit of the._statutory PToyisp. Com. v. Wright, 27 
STW. 815, 16 Ky. Law Rep. 25 i. But itjs going too far to say tha t 
her subsequent conduct, possibly or probably Thducecl by Tiis offen^, 
and possibly or probably by his collusion, can relieve him from the jge- 
nal conse quences of crime. The statute is not a mere attempt to en- 
force a certain class of contracts; it is legisl ation to suppress crime. 
By his violation of the statute, he subjected himselF toTthe penalty*^- 
nounced, and he can escape that penalty in the mode provided by the 
statute, and in no other. 

No question is presented here as to the admissibility of testimony 
of unchaste conduct on the part of the prosecutrix soon after the al- 
leged offense, as the evidence upon that subject was introduced by the 
prosecution. 

For the reasons given, this opinion is* ordered to be certified to the 
circuit court 
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VIL Abortion *« 



MILLS V. COMMONWEALTH, 

(Supreme Conrt of Pennsylyania, 1850. 13 Pa. 631.) 

Error to the court of quarter sessions of Dauphin county. 

Mi ljs ha d been trie d for a n attempt to procur e abortion of a^ female, 
tried at NovemBer sessions, 1849. Defendant was convicted and sen- 
tenced to undergo punishment in the Dauphin county prison by sepa- 
rate confinement at labor for and during the term of one year, to com- 
mence and be computed from the expiration of the sentence ,on the 
indictment for attempting to procure abortion of another female, 
etc. * * * 

Coulter, J.^" th^ .error assigned is that the indictment charges 
the d efendant, with intent to cause and procure the miscarriage and 
abortion j ?i the said Mary Elizabeth LjjUtZf instead of charging^ the 
i nten t to cause^and Jgrp^uce the miscarriage and abortion of the child; 
But it IS a misconception of the learned coimsel that no abortion can 
be predicated of the act of untimely birth by foul means. 

Miscarriage, both in law and philology, means the bringing forth 
the foetus before it is perfectly formed and capable of living, and |s 
r ightfully pred icated of^the wom^n, because it refers to the act of pre- 
mature de livery. The word "abortion" is synonymous and equivalent 
to "miscarr iage" in its primary meaning. It has a secondary meaning, 
in which it is used to denote the offspring. But it was not used in 
that sense here, and ought not to have been. It is a flagrant crime at 
common law to attempt to procure the miscarriage or abortion of the 
woman, because it interferes with or violates the mysteries of nature 
in that process by which the human race is propagated and continued. 
It is a crime against nature, which obstructs the fountain of life, and 
therefore it is punished. 

The next error assigned is that it ought to have been charged in the 
count th at the woman had become quick. But, although it has been 
so held in Massachusetts and some other states, it is not, I apprehend, 
the law in Pennsylvania, and never ought to have been the law any- 
where. Itisjipt thejnurder of a living child which constitutes the of- 
fense^ but the destruction of gestation by wicked means and against 
nature. The moment the womb is instinct with embryo life, and gesta- 
tion has begun, the crime may be perpetrated. The allegation in this 

14 For a discussion of principles, see Clark on Criminal Law (3d Ed.) U 
12»-131. 

!• The statement of facts is abridged and part of the opinion is omitted. 
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indictment was therefore sufficient, to wit: "That she was then and 
there pregnant and big with child." By the well-settled and established 
doctrine of the common law, the civil rights of an infant in ventre sa 
mere are fully protected at all periods after conception. 3 G^ke's In- 
stitutes. A count charging a wicked intent to procure miscarriage of 
a woman, "then and there being pregnant," by administering potions, 
etc., was held good on demurrer by the Supreme Court of this state. 
Mss. Reps. January, 1846 ; Whart. Crim. Law, 308. There was thcri?- 
f pre a crime at common law sufficiently set forth and charged in die 
mdictment. 

But, although we see no error in the record, the sentence must be 
reformed on account of certain proceedings in this court and dehors 
this record. * * * 

Judgment affirmed as modified. 
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( I. Obstructing Justice *• 
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■Y>^-^' ^ ^ STATE V. HARTLEY, 

(Supreme Court of Errors of Connecticut, 1901. 74 ComL 64, 49 Atl. 860.) 

ThpmasJC._Hartley was convicted pf_ re.sisting, and obstructinj[.an 
officer in thejdisclia rge of his duty, and appeals. 

ToRRANcfi, J. With reference to the first count of the complaint, 
it appears from the record that the state adduced substantially no evi- 
dence in proof of it, and that the court told the jury that their verdict 
upon it should be, "Not guilty." Xfeecase was thus in fact tried and 
decided upo n th e sec ond ^ount. In support of that count the material 
acts which die state claimed to have proved were, in substance, these : 
On the 12th of November, 1900, bv virt ue of a writ.of jittachmeot 
against one Gevers, Draper, a deputy sheriff, attached, as the property 
of Gevers, some household goods in the house occupied by Gevers. 
The goods were not removed from the house by the officer, but he, 
having obtained from Gevers' wife, the key to the front door of the 
house, gave it to the plaintiff in the writ of attachment, as keeper of 
the attached j[oods^. On the next day the officer took the key.iutP bi^ 
own possession. Early in the morning of the 14th of November, 1900, 
the accused, wHo was a truckman, came with his wagon, at the request 
qf^ Gevers, to remove said furniture to the freight depot He found 
it outside of the house, loaded it upon his wagon, and drove away 
with it towards the depot. When he had gone a short distance, the 
officer, still holding the writ of attachment, met him near the Preston 
Bridge, and attempted to stop the team and retake the goods in the 
following manner: "He Jnfprmed the accused that the goods upon the 
wagon were under attachment, and directed the accused to stop his 
team, under penalty of arrest, and to return the goods." The accused 
refused to stop his team, and directed his assistant to drive on, and he 
did so. The officer then arrested the accused. The evidence for the 
accused tended to prove that the officer did not attempt to retake or re- 
attach the goods on the wagon at the time he met the accused near the 
bridge, nor did he then say to the accused that he attached them, and 
that the accused did not obstruct, resist, or abuse the officer while in 
the execution of his office. 

1 For a discussion of principles, see Clark on Criminal Law (3d Ed.) | 135. 
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The reasons of appeal are eight in number, but it is unnecessary to 
consider any of them save the last. That one is based upon the failure 
of the court to answer properly the question asked by the foreman of 
the jury. After the court had charged the jury and they had retired 
to their room, they dame back, and through their foreman said : "We 
ask f or instructions from the court as to whether the demand made 
^ the sheriff at the time he met these goods near the bridgsL-fifiOSti- 
tuted another attachment, or a renewal of his attachment" Prior to 
this the court, in its charge, had told the jury that unless they were sat- 
isfied ''that the furniture was in the possession of the officer when it 
was taken away from the house, on the 14th of November, then the 
accused, in assisting in its removal or in attempting to remove it, was 
not guilty of obstructing the officer," and that "merely having the key 
or keys of the Gevers' premises would not necessarily, of itself, con- 
stitute such possession." The court then said : "Now, even if the at- 
tachment as originally made had been invalid for any reason, or even 
if the possession had terminated, yet the officer, with the writ of at- 
tachment in his hands, had a right to attach anew, and to retain and 
take possession of these goods ; and the defendant had no right to ob* 
struct or resist him in the execution of his office in making attachment, 
or taking possession of these goods when they were upon his wagon." 

Upon the record, it is quite apparent that two of the important ques- 
tions for the jury to determine were these: (1) Was the o riginifl at- 
tachment at an end whea the accused took the gggds from wh^ f ^ the y 
lay, outside of the house? (2) Didthe officer at the bridge make a 
new attachment of them? And it is equally apparent from the ques- 
tion of the foreman that the jury were laboring with the second ques- 
tion. In answer to the foreman's question the court said : "If you areY\ 
satisfied from the evidence that the sheriflf attempted to take posses- V ■ '"*. 
sion of these goods upon the wagon, and that he was interfered with, 1 ' ' ' 
obstructed, or resisted by acts of the accused, then that would consti- \ Ay' r 
tute a breach of the statute ; but, if the sheriff did not at that time at- r"' 
tempt to take the goods into his possession, then the acts of the ac- 
cused would not constitute a breach of the statute." Under thf^ cir- 
cumstances, we think this was not a sufficient answer to the question, 
and was liable to mislead the jury in an important point m "the case. 

The facts in evidence tended to show that the officer claimed the 
goods as his under the original attachment, and not under an attach- 
ment which he had then made or had attempted to make. What he 
said to the accused was that the goods were already under a ttachmen t 
Si<3^that _f or thaj^ reason the accused must return them .to him undpr 
penalty^ of arrest, and^ he said nothing about attaching thgrn anew . 
From the foreman's question, it is evident that the jury wanted to 
know, in case that they found that the original attachment was at an 
end, whether what the officer said and did near the bridge, about which 
there seems to have been little or no dispute, "constituted another at- 
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t achmen t^ Qr.a .renewal of the first attachment** If the facts as they 
appear of record as to what the officer said and did near the bridge 
were substantially undisputed at the trial, the court should have told 
the jury that they did not constitute another attachment, nor a re- 
newal of the first attachment ; and, if these facts were in dispute, then 
the court should have instructed the jury as to what acts would con- 
stitute a new attachment. If the jury found, as upon the evidence they 
well might, that the first attachment was at an end, and that no second . 
attachment was made, then, under the answer given to the foreman, if 
they also found that the officer "attempted to take possession" of the 
goods while on the wagon, and the accused obstructed him in so doing, 
their verdict should be, "Guilty." This was clearly wrong, and the 
court undoubtedly did not intend to so charge ; for, if the first attach- 
ment was at an end, and no other, was made, the accused was justified 
in do ing w hat he did. 

There is error, and a new trial is granted. The other judges con- 
curred, f 






THE KING V. TIBBITS AND WINDUST. 

ft 

(Ck>urt for Consideration of Grown Gases Reserved, 1901. [1902] 1 Eing*8 

Bench Division, 77.) 

Lord AlvERSTonB, C. J.* This was a case reserved by Kennedy, 
J., at the last Summer Assizes at Bristol. Indictments were preferred 
against two defendants, Charles John Tibbits and Charles Windust. 
The indictments contained sixteen counts, upon each of which the 
defendants were found guilty. The charges contained in the indict- 
ment related to the publication of certain matters in a newspaper called 
the Weekly Dispatch, between January 13, 1901, and March 4, 1901 
(inclusive), and particularly to the issues of that newspaper dated re- 
spectively January 13 and February 3, 1901. Prior to the publication 
of Jhe first article, two persons, named AllEprtand. Chappell, had b.egn 
charged beiore. the magistrate with offences under the Prevention of 
Cruelty to Children Aqt.. ]1894- Further charges of attempting to mur- 
der, and of conspiracy to murder a child named Arthur Bertie AUport, 
and of a conspiracy to commit the offence against section 1 of the Pre- 
vention of Cruelty to Children Act, 1894, were preferred against them. 
On February 8 AUport and Chappell were committed to take their 
trial at the next Bristol Assizes, which had been fixed to commence on 
February 20. Their trial on the indictment for the attempt to mur- 
der commenced before Day, J., on March 1, and terminated on March 5. 
They were found guilty, and sentenced, AUport to fifteen years' penal 
servitude and Chappell to five years' penal servitude. The publications 

> The statement of facts and part of the <9ini<Hi are omitted* 
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in the Weekly Dispatch, which formed the subject of the present indict- 
ment against Tibbits and Windust, were statements relating to the case 
of Allport and Chappell, contained inthe issues of the Weekly Dispatch 
during the hearing of the case against Allport and Chappell before 
the magistrate, and before and during the trial of these persons at the 
assizes. It is unnecessary to refer in detail to any of the incriminated 
articles, of which those of January 13 and February 3 were the most 
important. It is sufficient to say that the publication went far beyond 
any fair and bona fide report of the proceedings before the magistrate. 
They contained, couched in a florid and sensational form, a number of 
statements highly detrimental to Allport and Chappell. Many of these 
statements related to matters as to which evidence could not have been 
admissible against them in any event, and purported to be the result of 
investigations made by the "Special Crime Investigator" of the news- 
paper. Under these circumstances it was contended on behalf of the 
prosecution that there was evidence upon which the jury might prop- 
erly convict both the defendants on all the counts of the indictment. 

Upon the argument before us we had no doubt upon the main ques- 
tions which had been discussed, but, having regard to the nature of the 
proceedings and the importance of the case, we thought it desirable 
that we should endeavour to lay down as clearly as possible the law 
applicable to such a case. Points were raised and argued on behalf of 
the defendant Windust as distinguished from the defendant Tibbits. 
It will be convenient to postpone the discussion of those points until 
we have dealt with the main questions of law raised on behalf of both 
prisoners. It was not attempted to be argued by Mr. Foote, who ap- 
peared as counsel for both defendants, that the publication of such ar- 
ticles was lawful, and that the persons publishing such articles could 
not be punished. On the contrary, he contended that the publication 
of such articles was a contempt of Court, and could only properly be 
punished as such either by summary proceedings or indictment for con- 
tempt. He further urged that there was no evidence of any intention 
on the part of either of the defendants to pervert or interfere with 
the course of justice, and that any inference which might otherwise 
be drawn from the contents of the articles, that they were calculated 
to pervert or interfere with the course of justice, was negatived by the 
fact that the defendants Allport and Chappell had been subsequently 
convicted. That the publication of such articles constituted a contempt 
of Court and could be punished as such, is well established. One of 
the sorts o^ contempt enumerated by Hardwicke, L. C, in the year 
1742 is prejudicing mankind against persons before the case was heard, 
and he adds these important words: "There ,cannot_ be anyt hing o f 
greater consequence tlian to keep the realms of justice clear and pure 
thatparties may proceed with safety both to themselves and their char- 
acters." The case of Rex v. Jolliffe shews that a criminal information 
lay for distributing in the assize town, before the trial at Nisi Prius, 
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handbills reflecting on the conduct of a prosecutor, and, in the course 
of his judgment in that case. Lord Kenyon made the following very 
relevant observations: "Now it is impossible for any man to doubt 
whether or not the publication of these papers be an offence. Even 
the charge on the prosecutor would of itself warrant us to grant the 
information; but that is a minor offence, when compared with that of 
publishing the papers in question during the pendency of the cause at 
the assizes, and in the hour of trial. It is the pride of the constitu- 
tion of this country that all causes should be decided by jurors, who 
are chosen in a manner which excludes all possibility of bias, and who 
are chosen by ballot, in order to prevent any possibility of their being 
tampered with. But, if an individual can break down any of those 
safeguards which the constitution has so wisely and so cautiously 
erected^ by poisoning the minds of the jury at a time when they are 
called upon to decide, he will stab the administration of justice in its 
gjost vital parts. And, therefore, I cannot forbear saying, that, if the 
publication be brought home to the defendant, he has been guilty of a 
crime of the greatest enormity." Again, in the case of Rex v. Fisher, 
the printer, publisher, and editor were convicted for publishing a scan- 
dalous, defamatory, and malicious libel, intending to injure one Rich- 
ard Stephenson, charged with assault, and deprive him of the benefit 
of an impartial trial, "and to injure and prejudice him in the minds of 
the liege subjects of our lord the King and to cause it to be believed 
that he was guilty of the said assault and thereby to prevent the due 
administration of justice and to deprive the said Richard Stephenson 
of the benefit of an impartial trial." It was urged on behalf of the de- 
fendants that this was an indictment for libel, and that, thorefore, it 
was no authority for the indictment in the present case. But, if the 
judgment of Lord EUenborough is examined, it will be noted that the 
main ground of the judgment is that the publication would tend to 
pervert the public mind and disturb the course of justice and therefore 
be illegal, and we cannot doubt that, if the attempt so to do be made, 
or means taken, the natural effect of which would be^to create a wide- 
spread prejudice against persons about to take their trial, an offence 
has been committed, whatever the means adopted, provided there be 
not some legal justification for the course pursued. * * * 

We think that the facts, which bring the incriminated articles within 
the category of misdemeanor, abundantly appear upon the face of 
each count, and that, under those circumstances, it is perfectly imma- 
terial whether the articles be described and charged as libels or con- 
tempts or not. With reference to the argument, which was strongly 
tjrged, that there was no evidence of any intention to pervert the 
course of justice, we are cleariy of opinion, for the reasons given in 
the authorities to which we have referred, that this is one of the cases 
in which the intent may properly be inferred from the articles them- 
selves and the circumstances under which they were published. It 
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would, indeed, be far-fetched to infer that the articles would in fact 
have any effect upon the mind of either magistrate or judge, but the 
essence of the offence is conduct calculated to produce, so to speak, an 
atmosphere of prejudice in the midst of which the proceedings must 
go on. Publications of that character have been punished over and 
over again as contempts of Court, where the legal proceedings pending 
did not involve trial by jury, and where no one would imagine that 
the mind of the magistrates or judges charged with the case would or 
could be induced thereby to swerve from the straight course. The of- 
fence is much worse where trial by jury is about to take place, but it 
certainly is not confined to such cases. We further think that, if the 
articles are in the opinion of the jury calculated to interfere with the 
course of justice or pervert the minds of the magistrate or of the 
jurors, the persons publishing are criminally responsible : see Reg. v. 
Grant, (1). We are also of opinion that the fact that Allport and 
Chappell, the persons referred to, were subsequently convicted can 
have no weight in the decision of the question now before us. To give 
effect to such a consideration would involve the consequence that the 
fact of a conviction, though resulting, either wholly or in part, from 
the influence upon the minds of the jurors at the trial of such articles 
as these, justifies their publication. This is an argument which we 
need scarcely say reduces the position almost to an absurdity, and, in- 
deed, its chief foundation would appear to be a confusion between the 
course of justice and the result arrived at. A person accused of crime 
in this country can properly be convicted in a Court of Justice only 
upon evidence which is legally admissible and which is adduced at 
his trial in legal form and shape. Though the accused be real lv guilt v 
o^f the offence charged against him, the due course of law and jus- 
tice is nevertheless perverted and obstructed if those who haYC.toJry 
him are induced to approach the question of his guilt or innocence with 
minds into which prejudice has been instilled by published assertions 
of his guilt or imputations against his life and character to which the 
laws of the land refuse admissibility as evidence. * ♦ ♦ 
^ Conviction affirmed. 
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II. Prison Breach • 

I 

STATE V. DOUD. 

(Supreme Court of Ck>imecticut, 1829. 7 Gomt 384.) 

P^T^RS, J.* By .the common law, all immoral acts^ which tend Jto 
the prejudice of the community, are offences, and punishable by courts 
of justice. They are denominated crimes and misdemeanors. The 
former comprehend the more aggravated offences, which are nearly 
allied and equal in guilt to felony, whereof the superior court formerly 
assumed jurisdiction; the latter, inferior offences, whereof the su- 
perior and inferior courts have occasionally taken cognizance. But 
now, by statute, the Superior Court alone has jurisdiction of all of- 
fences at common law. Stat. 29, Ed. 1784; 172, Ed. 1821 ; 191, Sess. 
1828; Knowles v. State, 3 Day, 103; 2 Swift's Syst. 366; Swift's 
Dig. 257; State v. Howard, 1 Com. Rep. 475; Rex v. Higgins, 2 
East, 5. 

By the ancient common law, prison breaches were felonies, if the 
party were lawfully imprisoned, for any cause whatever, whether civil 
or criminal, and whether he were actually within the walls of a prison, 
or in the stocks, or in the custody of a person who had lawfully ar- 
rested him. 2 Hawk. P. C. c. 18, s. i. And it hath been holden, by 
ajl the judges of the King's Bench, that though a prisoner departs from 
prison, with the keeper's license, it is an offence punishable as well in 
the prisoner as in the keeper.. Hobart and Stroud's Case, Cro. Car. 
209. The same doctrine is laid down by Sir William Blackstone, 4 
Com. 129; and it is sanctioned by the late Ch. J. Swift, 2 Sw. Dig. 
325. The escape of a person lawfully arrested, by eluding the vigilance 
of his keepers, before he is put in hold or in prison, is an offence 
against public justice; and the party himself is punishable by fine and 
imprisonment. For however strong and natural desire of liberty may 
be, yet every man is bound to submit himself to the restraints of the 
law. 2 Sw. Dig. 325 ; 4 Bla. Com. 129. 

I am, therefore, of opinion, that the information is sufficient; and 
as the prisoner is not charged with breaking the prison, or any other 
actual violence, in effecting his escape, I advise, that he be subjected 

to the usual common law punishment, fine and imprisonment, one or 

'^ . . _ • 

*For a discussion of principles, see Clark on Criminal Law (3d Ed.) |i 
187-139. 

«The statement of facts is omitted. 

MiKBLL Cas.Cb.L. — 16 
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both, at the discretion of the Superior Court, not exceeding the punish- 
ment from which he escaped. 

The other Judges were of the same opinion, Williams^ J., intimating 
some doubts. 

Information sufficient. 



f 

■ 

> 



I * 



III. Bribery • 



STATE V. ELLIS. 

(Supreme Court of New Jersey, 1868. 33 N. J. Law, 102, 97 Am. Dec. 707.) 

DalrimplE, J. The indictment in this case was removed into this 
court by certiorari to the sessions of Hudson. It sets forth in sub- 
Stance, in language sufficiently plain and intelligible, that application 
having been duly made to the common council of Jersey City for leave 
to lay a railroad track along one of the public streets of that city,, the 
defendant wickedly and corruptly offered to one of the members of 
said common council the sum of fifty dollars to vote in favor of said 
application. Upon return of the certiorari, a motion was made to 
quash the indictment, on the ground that the facts set forth do not con- 
^'stitute a crime. 

It is said that the gommon law offence of bribery can only be predi- 
cated of a reward given to a judge or other official concerned in the 
administration of justice. The earlier text writers thus define the of- 
fence : "Where any man in judicial^ place takes any fee or pension, 
robe or livery, gift, reward or brocage, of any person, that hath to do 
before him in any way, for doing his office, or by color of his office, but 
of the king only, unless it be meat and drink, and that of small value." 
3 Inst 145. The definition in 4 Blackstone's Com. 139, is to the same 
effect. Hawkins, in his Pleas of the Crown, vol. 1, p. 312, gives, sub- 
stantially, the same description of the offence, but adds : "Also, bribery 
signifies the taking or giving of a reward for offices of a public na- 
ture." The later commentators, supported, as I think, by the adjudged 
cases, however, maintain the broader doctrine, that any attempt to in- 
fluence an officer in his official conduct, whether in the executive^ leg- 
islative, or judicial department of the government, by the offer. of a 
reward or pecuniary consideration, is an indictable common lawjnis- 
denieanor. 3 Greenleaf 's Ev. par. 71 ; Bishop on Criminal Law, vol. 
1, par. 95, and notes; 1 Russell on Crimes, 156. 

The case of Rex v. Vaughan, 4 Burr. 2494, arose upon motion for 
an information for a misdemeanor against the defendant for offering 

B For a discussion of principles, see Clark on Criminal Law (3d Ed.) i 144. 
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money to the Duke of Grafton, First Lord of the Treasury, to procure 
the defendant's appointment by the Crown to an office. Lord Mans- 
field, in his opinion in that case, says : ''If these transactions are be- 
lieved to be frequent, it is time to put a stop to them. A minister, 
trusted by the king to recommend fit persons to offices, would betray 
that trust, and disappoint that confidence, if he should secretly take 
a bribe for that recommendation." The motion was granted. In the 
case of Rex v. Plympton, 2 Lord Rajrmond, 1377, the court held that 
it was an offence to bribe persons to vote at election of members of 
a_cor2ofation. Many other cases might be cited in support of the gen- 
eral proposition laid down by the later text writers above referred to. 
The cases will, however, all be found collated in 2d Bishop's Criminal 
Law, in the notes to par. 76 and 77. Indeed, the authorities seem to 
be all one way. Neither upon principle nor authority can the crime of 
bribery be confined to acts done to corrupt officers concerned in the 
administration of justice. If in the case now before us, it was no 
crime for the defendant to offer, it would have been no crime for the 
councilman to accept the bribe. The result would, therefore, be that 
votes of members of council on all questions coming before them, could 
be bought and sold like merchandise in the market. The law is other- 
wise. The common law offence of bribery is indictable and punishable 
in this State. Our statutes against bribery merely define and fix the 
punishment for the offence, in cases of bribery of judicial officers and 
members of the legislature ; they d o not repeal or abrogate, or other- 
wise alter the common law. 

It is contended, in the next place, that the facts set forth in the in- 
dictment constitute no offence, inasmuch as the common council had 
not jurisdiction to grant the application for which the vote was sought 
to be bought. In mv opinion, it is entirely immaterial whether council 
had or had not jurisdiction over the subject matter of the application, 
if the application was, in point of fact, made, an attempt to procure 
votes for it by bribery was criminal. The offence is complete when 
an offer of reward is made to influence the vote or action of the offi- 
cial. It need not be averred, that the vote, if procured, would have 
produced the desired result, nor that the official, or the body of which 
he was a member, had authority by law to do the thing sought to be 
accomplished. Suppose an application made to a justice of the peace, 
in the court for the trial of small causes, for a summons in case of 
replevin, for slander, assault and battery, or trespass, wherein title to 
lands is involved : over these actions a justice of the peace has no ju- 
risdiction, and any judgment he might render therein, would be coram 
non judice and void ; yet, I think, it can hardly be contended, that a 
justice thus applied to may be offered, and with impunity accept a 
reward, to issue a summons in any case without his jurisdiction. If 
the common. council of Jersey City had not authority to grant the ap- 
plication referred to, the act of the defendant in endeavoring to procure 
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the grant asked, for wa§ .Q^ly_^e more cruninal^biscause he soughtJiy 
the corrupt use of money, to purchase frornxQunciLjin easement wluch 
they had no authority tQ grant. He thereby endeavored to induce them 
to step beyond the line of their duty, and usurp authority not commit- 
ted to them. The gist of the offence is said to be the tendency of the 
bribe to pervert justice in any of the governmental departments, exec- 
utive, legislative, or judicial. 2 Bishop's Criminal Law, par. 96. 
Would it not be a plain perversion of justice, to buy the votes of coun- 
cilmen in favor of a surrender of the streets of the city, for the pur- 
poses of a railroad, when such surrender is unauthorized by law? 
The rights of the citizens of the municipality thus corruptly tampered 
with and bargained away, might be regained after a long and expensive 
litigation, or in some other mode; nevertheless, bribery and corrup- 
tion would have done, to some extent at least, their work, and the due 
course of justice have been disturbed. But I am not prepared to as- 
sent, as at present advised, to the proposition that the common council 
could not properly entertain the application. They were asked by a 
chartered railroad company of this State, having its terminus in Jer- 
sey City, to consent that a railroad track might be laid along one of 
the public streets of that city. It is not pretended that any legislative 
authority to lay such track had been obtained. The railroad company 
could not, under these circumstances, lawfully appropriate to its use 
one of the public streets of the city without the consent of the city, 
which has full control over all public streets within the city limits. 
Laws 1851, p. 406, § 42, par. 6. 

Whether or not the common council has the power, with or without 
legislative sanction, to grant the use of a public street to a railroad 
company for the uses of the railroad, it is, I think, clear that no such 
use can be made of the streets, without the consent of the city, in the 
absence of a legislative grant to that effect. 

Nor is it material whether the railroad company which applied for 
the privilege, had the power under its charter to lay the track. Ap- 
pHcation had been duly made for that purpose, and was pending. An 
attempt to bribe a member of council to vote upon it, whether such 
attempt was made after or before the introduction of an ordinance or 
resolution granting the privilege asked, comes within the general layr 
against bribery. Whether the common council had authority to make 
the grant, or the railroad company the power to avail itself of its ben- 
efits, if made, or whether the offer of a bribe was before or after the 
application in due course of proceeding, had been embodied in an ordi- 
nance or resolution, is immaterial. The offer of aiiything..pf value .in 
corrupt payment or reward for any official act, legislative, executive, 
or judicial, to be done, is an indictable offence at the common law. 

The objections taken are not tenable, and the motion to quash must 
be denied. 

Motion denied 
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OFFENSES AGAINST PUBLIC PEACE 

I. Riot* 



STATE V. BRAZIL et al. 
(Court of Appeals of Sooth Carolliia, 1839. Rice, 267.) 

The report of his honor the presiding judge, of these cases, is as 
follows : "These were three indictments for riot. The first ground in 
the notice applies to all the cases. It was satisfactorily proved, that on 
three nights in the month of August, a band of men, eight or ten, dis- 
guised, paraded through the streets of Winnsborough, armed with 
guns or pistols, or both ; they marched backwards and forwards, shoot- 
ing guns or pistols and blowing horns, from 9 o'clock p. m., until after 
midnight ; that in several instances, persons, and especially females, 
were aroused from their sleep in a state of terror and alarm, by the 
fil ^"g_Q _^ the^guns in the streets, near to their houses. * * * 
^'The deJendants now moved in arrest of judgment, and for a new . 
trial, on the following grounds: For a new trial — 1. Because from the\ ^ / 



facts establish ed by the evidence, the offence in law, is not a riot, and K* ^ ^^ "^ 
the court should h ave so charged the jury. * ♦ ♦ J\\a\\ f 

Curia, per ^vans^ J.^ * * "''"T^ut 3b the facts proved amount 
to a riot? Hawkins says a riot is a tumultuous disturbance of the 
geace by three persons or more, assembled of their own authority, with 
intent, mutually, to assist each other, and afterwards putting the de- 
sjgn in execution in a terrific and violent manner, whether the object 
be lawful or unlawful. This partakes of the imperfections of all defi- 
nitions, and a correct idea of the offence is only to be obtained by an- 
alysing the cases which have been decided. All the authorities agree 
that if the act committed be a trespass, it is unlawful and riotous, as 
if the object be to beat another, or to pull down his house, or such like 
acts. But a man may lawfully pull down his own house in a tumul- 
tuous manner jahd with ^a great concourse of people, yet if it be ac- 
companied by no circumstances calculated to excite terror or alarm 
in others, it would not ainount to a riot — so also if a dozen men sis- 
semble together in a forest ahci Blow horns, or shoot guns, or such acts, 
it would not be a riot. But if the same party were to assemble at the 
hour of midnight, in the streets of Charleston, or Columbia, and were 
to march through the streets crying fire, blowing horns and shooting 

1 For a discussion of principles, see Clark on Criminal Law (3d XU.) | 152. 
s The statement of facts is abridged and part of the opinion is omitted. 
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guns, few, I apprehend, would hesitate in pronouncing it a riot, al- 
though there might be no ordinance of the city for punishing such 
conduct And why? Because such conduct in such a place is cal- 
culated to excite terror and alarm among the citizens. Lord Holt says, 
10 Mod. lloT ifa number of men assemble with arms, in terrorem 
• U f} populi^although no act be done^ it js^a riot. On the same principle, an 
mdictment was sustained for riotously kicking a foot ball in the town 
of Kingston, 2 Chitty, Cr. 494. It was an amusement, but accom- 
panied with such circumstances of noise and tumult, as were calculated 
to^exclte terror and alarm among the inhabitants of the town. Par- 
ker, T!Jh. J., says in Runnel's Case, lO'Mass. 518, 6 Am. Dec. 148, "if 
the offence consists in going about armed, without committing any act, 
the words *in terrorem populi,' are necessary — ^because the off^n c^ qpn - 
sists in terri f y ing^ the j)eople. For the same reason, it is said in the 
case of the rioters at Covent Garden Theatre, 2 Camp. 358, that the 
audience may lawfully express their approbation or disappro bation of 
an actor ; yet if a number of persons go there with intent to render 
tne gerTormance inaudible, though they offer no violence to the house, 
ox any person there, they are guilty of a riot. These authorities, I 
think, fully sustain the position, that even admitting the acts the de- 
fendants performed were not in themselves unlawful, ^et they were 
calculated and intended to excite terror and alarm, and in two of the 
cases were actually proved to have produced that effect. And in con- 
firmation of this conclusion, it is stated in a note to Russell on Crimes, 
vol. 1, p. 247, to have been decided in Pennsylvania, in the case of 
Cribs and others, reported in Add. 277, "If a number of persons j^- 
semble in a town in the dead of night, and by noises or otherwisCj dis- 
turb the^aceable citizens, it is a riot." * * * 

The motion is dismissed on all the grounds. 

CyNEAi,!., Earle, Butler and Richardson, Justices, concurred. 




II. Affray* 
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SIMPSON v. STATE. 

(Supreme Court of Tennessee, 1833. 5 Yerg. 350.) 

At the May term of the circuit court for the county of White, an 
indiclanent .was. found against, the plaintiff Jn^trrpr, in substance as fol- 
lows: The grand jurors for the State, &c., upon their oath, present 
that William Simpson, with force and arms, being aj rayed in a warlike 

» For a discussion of principles, see Clark on Criminal Law (3d Ed.) | 153. 
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manner, in a c^rtauLSMblk street and higbwa^ senate, unlawfully. ^"^ 
to the j gggat^ terro r ^d (^i{>t urbance of divers good citizens of the said 
^tate, th en and thgjc being, ^.affray did maJke, in contempt of the 
Jaws of _the land, to the evil example of all others in the like case of- 
fending, and against the peace and dignity of the State. To this in- 
dictment the plaintiff in error pleaded not guilty; upon which issue 
was joined, and the cause submitted to a jury,""wio found him guilty 
in manner and fpniLas charged in the indictment. The plaintiff in 
error moved in arrest of judgment, and filed his reasons, which upon 
argument was overruled by the court, and a bill of exceptions taken 
thereto. From this judgment, an appeal in error is taken to this court. 
Whyte, J.* On the argument in this case, it is contended by the 
c oun sel for the 2laAitiff in error, that the record does not present any 
charge that is known to the law, as cognizable in our courts by indict- 
ment. On the part oT the State, ~the attorney general contends, that 
the offence of an affray is sufficiently charged in and by the indictment. 
Authorities have been cited on this question ; and books of forms of 
indictments for affrays, have also been referred to, for the purpose of 
showing that the form of the charge in the present indictment is a valid 
one for the offence of an affray ; which will now be noticed. Black- 
stone, in the fourth volume of his Commentaries, page 145, says, af- 
frays, from affrater, to terrify, are the fighting^of two or more persons, 
in some public place, to the terror of his majesty's subjects; for if the 
fighting be in private it is no affray, but an assault. It will be ob- 
served, that according to this definition of an affray by Blackstone, 
three things are necessary to constitute it. First : There must be fight- 
ing. Secon d : This, fighting must be by or between two or more per- 
sons. And, Third: It,mu5ti>C in jsome public place to cause terror to 
the people. Hen£fiJLiB.U§t^ follow, that if either of these requisites are 
wanting, an affray does not exist. In the charge in this indictment, 
which is assumed to amount to an affray by its constitution, the two 
first of the above requisites are wanting, to wit, fighting, or actual vio- 
lence, and the number of persons necessary for the constitution of it. 
To obviate this, and to prove that these particulars are not essential, 
Serjeant Hawkins is cited and relied upon, (book, 1, ch. 28, § 4 ;) where 
he says, "but granting that no bare words in the judgment of law, 
carry in them so much terror as to amount to an affray, yet it seems 
certain, that in some cases there may be an affray where there is no 
actual violence, as where a man arms himself with dangerous and un- 
usual weapons, in such a manner as will naturally cause terror to the 
people, which is said always to have been an offence at common law, 
and is strictly prohibited by many statutes." * ♦ * The true con- 
struction of the portion of the fourth section above cited, is giving it 

« Part of the opinion of Wliyte J., and the dissenting opinion of Peck, J., are 
omitted. 
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an application to particular persons in particular places, under particu- 
lar circumstances ; this is proved by what Serjeant Hawkins has laid 
down previously in the first and second sections of the same chapter, 
under the same head, where he gives the general rule, concurring in 
substance with Blackstone; he says: "From this definition it seems 
clearly to follow, that there may be an assault which will not amount 
to an affray, as where it happens in a private place, out of the hearing 
or seeing of any except the parties concerned, in which case it cannot 
be said to be to the terror of the people ; and for this cause, such pri- 
vate assault seems not to be inquirable in a court, but as all affrays cer- 
tainly are, as being common nuisances." This passage concurs with 
and supports Blackstone in the above two particulars of actual vio- 
lence, and the plurality of the persons concerned as actors, which it 
was assumed the citation from this fourth section dispensed with. The 
like deduction may be drawn from the second section, where it is laid 
down, "thjt.XIQ. .Quarrelsome or threatening words w hatsoever^ shall 
amou nt to an affray , f^^ that no one can justify laying his hands qp 
those who shall barely quarrel with angry words, without coming to 
filbws.^ sr '"* * "^ 

Here, in this record, it is not stated that the plaintiff in error fo ugh t 
with any person, or committed any act of violence on any one, setting 
forifi* its nature, or that he inflicted blows on any person, with .th^Jat- 
tendant manner and circumstances, and also in each case naming the 
^rson or persons, if known, and if not known, stating that fact; all pf 
which ought to appear in the charge, if they existed. As they do not 
so appear, their existence is not to be intended. There is, therefore, 
error in the judgment of the circuit court, which must be reversed; 
^d"this court proceeding to give such judgment as the circuit court 
should have given, direct the indictment to be quashed for its insuffi- 
ciency. 

Catron, C. J., and Grken, J., concurred. Pkck, J., dissentiente. 

Judgment reversed. 
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III. Forcible Entry and Detainer * 



HARDING'S CASE. 
(Supreme Judicial Ck>urt of Maine, 1820. 1 Me. PL Greenl.] 22.) 

The defendant was indicted for that he, " with force and arms, to 
wit, w ith an axe and auger, unlawfully, violently, forcibly, injuriously 
and w ith a stronglband/ did enter into jFe dwelling-house of Joseph 
Gate in said Portla nd, and in his actual and exclusive .possession^ and 
occupation with his family; and the said Hardinj[^ did then and there 
unlawfuUyj^ violently, forcibly, injuriously and with a strong hand, 
bore into sai(f dwelling-house with said auger, and cut away a part 
of said house, and sto ve in the doors an d windows thereofwith^aid 
axe^' said Joseph's wife an3 children being^ m "saidTiousej thereby put- 
tuig them in fear of their lives," &c. 

A verdict of conviction being found against the defendant, he 
moved that judgment be arrested for the following reasons : 

1. That the allegations contained in said indictment do not amount 
to any criminal offence, either at common law, or by statute. 

2. That the indictment contains no allegation that Joseph Gate was 
seized of the said dwelling-house, or of the land whereon the same 
stands, at the time of the alleged forcible entry; nor does it allege 
who was seized of the same; neither does it appear but that Harding 
was himself seized of the freehold. ♦ ♦ ♦ . 

Preble, J.,* at another day in the term, delivered the judgment 
of the Gourt, as follows : * * * 

The indictment is at common law. If the facts charged, therefore, 
do not constitute an iniJictabTe "offence at common law, no sentence 
can be pronounced upon the defendant. 

The earlier authorities do sanction the doctrine, that at common 
law, if ^ a man had a right of entry in him, he was permitted to enter 
with force and arms, where such force was necessary to regain his 
possession. (Hawk. P. G. chap. 64, and the authorities there cited.) 
To remedy the evils arising from this supposed defect in the common 
law, it was provided by Stat. 5 Rich. 2, chap. 7, that "none should 
make any entry into any lands or tenements, but in cases where entry 
is given by the law; and in such cases, not with strong hand nor 
with multitude of people but only in a peaceable and easy manner." 
The a u thori ties ar e nu merous to show that for a trespass, — ^a mere 

6 For a diflcussion of principles, see Clark on Criminal Law (3d Ed.) |S 154, 
160. 

• Tbe statement of facts is abridged and part of the opinion ia omitted. 
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9ivil injury, unaccompanied with actual force or violence, though al- 
leged to have been committed with force and arms, — ^an indictment 
will not lie. But in Rex v. Bathurst, Sayers' Rep. 226, the Court 
held tthat forcible entry into a man's dwelling-house was an indicta- 
ble offence at common law, though the force was alleged only in 
the formal words vi et armis. In Rex v. Bake, 3 Burr. 1731, it was 
held that for a forcible entry an indictment will lie at common law ; 
but actual force must appear on the face of the indictment, and is 
not to be implied from the allegation, that the act was done vi et 
armis. In the King v. Wilson, 8 D. & £. 357, an indictment at com- 
mon law charging the defendant with having unlawfully and with a 
stron g handentered the prosecutor's mill, and expelled him from the 
possession, was held good. In this latter case Lord Kenyon remarks : 
*^God forbid these facts, if proved, should not be an indictable offence ; 
the peace of the whole country would be endangered, if it were not 
so." The case at bar is a much stronger one, than either of those 
cited. The peace of the State would indeed be jeopardized, if an y 
lawless individual, destitute of property, might, without being liable 
t£ be indicted and punished, unlawfully, violently, and with a strong 
hand, armed with an axe and auger, forcibly enter a man's dwelluig- 
Koiise, then in his actual, exclusive possession and occupancy jvi_th 
fiis wTTe and children, stave in the doors and windows, cutting and 
destroying, and putting the women and children in fear of their lives. 

The second objection that no seizin is alleged does not apply to 
indictments for forcible entries at common law. Under the statute 
of New York against forcible entry, the party aggrieved has resti- 
tution and damages; and hence it is necessary that the indictment 
should state the interest of the prosecutor. The People v. Shaw, 
cited by the defendant's counsel, and the People v. King, 2 Caines 
(N. Y.) 98, are cases upon the statute of that State. In Rex v. Bake, 
Mr. Justice Wilmot remarks: "No doubt an indictment will lie at 
common law for a forcible entry though they are generally brought 
on the acts of parliament. On the acts of parliament it is necessary 
to state the nature of the estate, because there must be restitution, but 
they may be brought at common law." In the King v. Wilson, Lord 
Kenyon says: "No_(ipubt .the offence of forcible entry is IndidsMe 
at common law, though the statutes give other remedies to the party 
grieved, restitution and damages; and therefore in an indictmeiUjaii 
the statutes, it is necessary to state the interest of the prosecutor." 
Our statute contains no such provision, and gives no remedy by indict- 
ment. It simply provides process to obtain restitution, leavi ng th e 
parties, the one to his action for damages, the other to his liability to 
be indicted and punished at common law. * * * 

On the whole we think the indictment contains sufficient matter 
to warrant a judgment upon the verdict which has been found against 
the defendant; and the motion in arrest is accordingly overruled. 
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COMMONWEALTH v. BLANDING. 

(Supreme Judicial Court of Massachusetts, 1825. 8 Pick. 304, 15 Am. Dec. 214.) 

Parker, C. J.,* delivered the opinion of the court ♦ ♦ * 

As to that part of the instructions of the judge which states that 
t he m alicious intent chargecf in the indictment (there being no evi- 
dence admitted^iil PJoye the truth of the facts alleged) was an ip- 
feren ce of law, this is certainly the common-law doctrine, and it never 
has been repealed by any statute of this commonwealth, nor overruled 
by any decision of this court. * * * 

The propagator of written or printed tales to the essential prej- 
udice of any one in his estate or reputation is a public offender, and 
is not allowed to excuse himself by the additional wrong of proving 
in a court of justice, in a collateral way, the facts which he has un- 
warrantably promulgated. 

And yet there are some exceptions to this general rule, recognized 
by the common law, and others which are rendered necessary by the 
principles of our government. 

These exceptions are all founded in a regard to certain public in- 
terests, which are of more importance than the character or tran- 
quillity of any individual. All proceedings in legislative assemblies, 
wijether by speech, written documents, or otherwise, are protected 
from scrutiny elsewhere than in those bodies themselves, because 
iMs essential to the maintenance of public liberty that in such assem- 
blies the tongue and the press should be wholly unshackled. So pro- 
ceedings in courts of justice, in which the reputation of individuals 
may be involved, are to be free from future animadversions, because 
the investigation of right demands the utmost latitude of inquiry, 
and men ought not to be deterred from prosecuting or defending there 
by fear of punishment or damages. Yet in these instances, if this 
necessary indulgence is abused for malicious purposes, a pretense 
onljT being^made of the forms of legislative or judicial process, the 
^arty so conducting himself is amenable to the law. The right, also, 
oT complaining to any public constituted body of the malversation 
or oppressive conduct of any of its officers or agents, with a view to 
redress for actual wrong or the removal of an unfaithful officer, may 

7 For a discussion of principles, see Clark on Criminal Law (3d Ed.) §§ 
ISe, 157. 

fi The statement of facts and part of the opinion are omitted. 
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be justified, because the case will show that the proceeding does not 
arise from malicious motives, or, if it does, because the common in- 
terest requires that such representations should be free. And there 
are cases of .ni€rej>rivate import, such as an honest, ihpugh misUkgp, 
chara cter of a servant, which, when requested by any one having an 
interest, tfie jaw considers innocent. These cases are all provided for 
BjTthe common law, and they go far to render harmless that much 
decried rule that the truth is no defense in a prosecution for libel. 
Rex V. Wright, 8 T. R. 293 ; Rex v. Creevey, 1 M. & S. 273 ; Lake 
v. King, 1 Saund. 131; Astley v. Younge, 2 Burr. 807; Rogers v. 
Clifton, 3 B. & p. 587; Esp. Dig. (3d Ed.) 505; Thorn v. Blanchard, 
5 Johns. (N. Y.) 508; Rex v. Fisher, 2 Campb. 563; Starkie on 
Slander, c 11. * * * 

But there are certain other cases, not yet distinctly adjudicated 
upon, where the truth of charges is a legitimate ground of defense, 
by clear inference from principles recognized by the common law 
and our own tribunals. 

In Commonwealth v. Clap, 4 Mass. 163, 3 Am. Dec. 212, it is 
stated '* that a man may apply by complaint to the Legislat ure to re - 
move .an unworthy officer, and if the complaint be true, and made 
with the Honest intention of giving useful information, and not ma- 
ifciously, or with intent to defame, the complaint will not be a libel." 
""This is put for illustration of the principle, not to exhibit the' only 
instance in which it is to be applied. A complaint to the executive 
against an officer holding his place at its pleasure, to a court against 
an officer whom they have the power to dismiss, to any body of men 
having power over its officers, the subject of the complsdnt being of 
a public nature, or the person complaining having a particular inter- 
est in it, falls within the same principle. 

Thus, if a minister of the gospel should be guilty of gross im- 
moralities, and one of his parish should complain to the church in 
order that an inquiry might be instituted, or if a candidate for the 
ministry should from vicious habits be unfit for the station he seeks, 
since all are interested in the purity of the ministerial character, in- 
formation to those whose duty it is ta determine his qualificatic«is 
would not be libelous, if communicated in a spirit of truth and can- 
dor. Various other cases might be put, in which, if it appeared that 
the purpose was sincere and upright and wholly free from malice, 
the truth of the facts stated would be a good defense. But in all 
such cases the information is to be given to those who have a rigl^t 
tp'act upon it, and whose interest and duty are concerned in it; for 
a promiscuous promulgation of the same facts would of itself be the 
strongest evidence of malice, and in such cases the court must judge 
whether the occasion is a fit and proper one for the admission of 
such defense, and the jury must determine the motives and the 
end. ♦ ♦ ♦ 
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Having thus attempted to vindicate the law of libel, as established 
in this commonwealth, from the aspersions which are frequently cast 
upon it, we will consider its application to the case before us, in or- 
der to determine whether, upon either of the grounds assumed, a 
new trial ought to be granted. ♦ ♦ ♦ 

The other objection, which opens the general question, is that the 
judge refused to admit in evidence the inquisition which is alluded to 
in the publication, and with a view to prove the truth of the facts 
therein stated. Had the inquisition begn published ■Without_.any ^p- 
famat ory comment, it certainly would not.have. furnished ground for 
tKsjy-osecutijon; for it does not of itself contain any libelous matter, 
and it is in the nature of a judicial inquiry, the publication of which 
would not be criminal, unaccompanied by direct proof of malice. The 
inquisition merely states that a deceased stranger, wno was found 
dead in a tavern kept by Fowler, came to his death by intoxication. 
IJow, this may be true without any implication against Fowler; for 
€yer^innh^^£r.is liable to have drunken people come to his house, 
and, if they die there, he may be entirely innocent of the cause of 
their death. But the remarks made by' the defendant charged Fowler 
with having administered the liquid poison, and thus being the cause 
of the death of the stranger ; and the public arc warned against re- 
sorting to the house where such practice is allowed, and the municipal 
authorities are invoked to exert their power by taking away or with- 
holding the license of Fowler to keep a public house. The matter 
of this publication is certainly libelous, as it insinuates gross miscon- 
duct against Fowler, and directly charges him with a violation of his 
duty, and exposes him to the loss of his livelihood, so far as that de- 
pends upon the reputation of his inn for regularity and order.. Ad- 
mitting the account of the inquisition to be correct as published, yet 
the addition of comments and insinuations tending to asperse Fowler's 
character renders it libelous. Thomas v. Croswell, 7 Johns. (N. Y.) 
264, 5 Am. Dec. 269. 

But it is said that this is a matter of puUic concern, and that the 
defendant was impelled by a sense of public duty to warn travelers 
and others from a house which was thus deservedly stigmatized. The 
answer js that the defendant did not select a proper vehicle for the 
communication. The natural effect of a publication of this sort in a 
newspaper is to procure a condemnation in the public mind of the 
party accused, and his punishment, by bringing his house into dis- 
repute, without any opportunity of defense on his part, so that the 
accuser becomes judge and executioner at one stroke, and his purpose 
if a malicious one, is answered without any means of relief ; for the 
mischief to the person libeled would be quite as great if he were in- 
nocent as if he were guilty. H it should be said in answer that all 
this is right if the allegation be true, and if not true he may recover 
his damages in an action of slander, it may justly be replied that this 
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remedy is uncertain and incomplete; for in many cases the slanderer 
will be tmable to respond in damages, and the suffering party will 
be subjected to the additional injury of a troublesome and expensive 
lawsuit, with little or no hope of recompense. 

There may be cases where (there being no other mode by which 
great mischief can be warded off from the public) a newspaper com- 
munication, made with the sole view of preserving the citizens from 
injury to their life or health, would be justifiable. Such might be the 
case of an apothecary selling and distributing poison in the form of 
medicine, stated by a distinguished member of the late convention for 
revising the Constitution. This is an extreme case, where to delay 
information until the forms of law should be pursued might endanger 
the lives of hundreds, and such a case would be a law to itself ; t^e^ 
public safety being the supreme law, and it being every citizen's duty 
togive warning in such cases. There may be cases of gross swindling, 
where nothing but immediate notice would secure the public against 
depredation, which would be governed by the same principle. 

But in t he casebefore us there was no such urgent necessjly. The 
statute regulating licensed houses provides the restrictions and the 
punishment which the Legislature has thought adequate to the offenses 
of the nature contained in this libel. For suffering excessi ve drink - 
ing in his house, the innkeeper is subject to a penalty. For" a second 
offense, TieTF to be put under bond for good behavior, in addition to 
a pecuniary mulct. For a third, he is to forfeit his license and shall 
be disqualified to keep a public house for two years. And, besides 
all this, if his misconduct is continued so as to constitute his house 
disorderly, or so that he violates the law for regulating it, he forfeits 
the penalty of his recognizance. Other guards and securities are pro- 
vided in the statute to prevent the abuse of the license, and a com- 
plaint may be made to the selectmen, to a justice of the peace, or to 
a grand jury, by any person who has knowledge of such offenses, with- 
out incurring the risk of a prosecution for libel. There was, then, 
no necessity for this newspaper publication, and the defendan t, by 
resorting "to it4._has taken the law into his own hands unwarrantably, 
instead of resorting to those tribunals which the laws have c onstituted 
for the correction of these offenses. This, then, is a case in which the 
defendant cannot be allowed to excuse himself by showing the truth ^ 
of the accusation which he has unjustifiably made. He had no right to 
arraign the prosecutor before the public in the form which he jtdQpJtfidi ^'y 
and th us destroy the reputation of his house, without leaving him^ Jy^V" 
any means of showing his innocence of the charges made against Him. * - 
i^He occasion was not a proper one for a newspaper denunciation. 

Motion for a new trial overruled. 
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STATE V. CUTSHALU 

(Suprane Court of Nortli Carolina, 1892. 110 N. C. 638, 15 S. B. 261, 

16 L. R. A. 130.) 

Avery, J.» The statute (Code, § 988) provides that "if any per- 
son, bein^ married, shall marry any other person during the life of the 
former husband or wife^ whether the second marriage shall have taken 
place in the state of North Carolina or elsewhere, every such offender, 
and every other person counseling, aiding, or abetting such offender, 
shall be guilty of a felony, and imprisoned in the penitentiary or coun- 
ty jail for any term not less_than four months, nor more than ten 
years," ari3 janysucii pffens.e may be dealt with, tried, determined, and 
punished in the county where the offender shall be apprehended or be 
in custody as if the offense had been actually committed in that 
county.*^ 

The general rule is that the laws of a country "do not take effect 
beyond its territorial Iiniits7 because it has neither the interest nor the 
power to enforcelts will,*^and no man suffers criminally for acts done 
outside of its confines. 1 Bish. Crim. Law (^th Ed.) §§ 109, 110; 
People v. Tyler, 7 Mich. 161, 74 Am. Dec. 703; Tyler v. People, 8 
Mich. 335; State v. Barnett, 83 N. C. 616; State v. Brown, 2 N. C. 
100, 1 Am. Dec. 548. 

In the case of State v. Ross, 76 N. C. 242, 22 Am. Rep. 678, the court 
said: **Our laws have no extraterritorial operation, and do not at- 
tempt to prohibit the marriage in South Carolina of blacks and whites 
domiciled in that state" — t hus recognizing t h e pr inciple, gen erallv ac- 
cepted in America, that a state will take cognizance, as a rule, only 
of offenses committed within its boundaries. 

Among the exceptions to this general rule are the cases where one, 
being at the time in another state or country, does a criminal act, which 
takes effect in our own state; as where one who is abroad obtains 
goods by false pretenses, or circulates libels in our own state, and con- 
trary to our laws, or from a standpoint beyond the line of our state 
fires a gun or sets in motion any force that inflicts an injury within the 
state for which a criminal indictment will lie. 1 Bish. Crim. Law, § 
1 10 ; Ham~ v. State, 4 Tex. App. 659 ; Cambioso v. Maffet, 2 Wash. 
C. C. 98, Fed. Cas. No. 2,330. 

1 The statement of facts and part of the opinion is omitted. 
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Pe rsons guilty of such acts a re lia ble to indictment and punishment 
when they ve nture v oiun tar ily wi thin the terntonal bounds of tlie of- 
fended sovereignty, or when, under the provisions of extradition laws 
or the terms of treatieSj^ they are allowed l:o Be brought into its limits 
to answer "such c harges . * * * So a foreigner, not accredited to 
another government as a representative of his own nation, is subject 
to the law of the country in which he may travel or establish a tem- 
porary domicile, and may be tried in its tribunals for any violation of 
its criminal laws while within its territorial limits. 

Wheaton, in his treatise on International Law (section 120, note IT)^ 
says: "In Great Britain, France, and the United States, the general 
principle is to regard crimes as of territorial jurisdiction. ♦ ♦ * 
The question whether a state shall punish a foreigner for a crime previ- 
ously committed abroad against that state or its subjects also depends 
upon its system respecting ptmishing generally for crimes committed 
abroad; Great Britain and the United States respecting strictly the 
principle of the territoriality of crime." While, in our external rela- 
tions with other nations, our federal head, the United States, is the 
only sovereign, for the purpose of internal government such portion 
of the sovereign power as has not been surrendered to the general gov- 
ernment is retained by the states. 11 Am. & Eng. Enc. Law, p. 440, 
and notes. 

In the exercise of their reserved powers, especially in the execution 
of the criminal law, questions arise which are settled and determined 
either according to the principles of international law or by analogy 
to them. It is contended that nothing but comity between nations, in 
the absence of express provisions of treaties, prevents one nationality 
from making laws to punish persons who commit criminal offenses in 
another country, and afterwards come within its territory; and that, 
admitting this principle to be correct, there can be no treaty stipula- 
tion, and there is in fact no constitutional inhibition, that restricts the 
Legislature of one of our internal sovereignties from enacting laws to 
punish a person who comes into its domain, so as to be apprehended 
there, for a crime committed in a sister state. 

Article 29 of the confirmatory charter granted by Henry III. pro- 
vided that "no freeman should be taken or imprisoned, or disseised of 
freehold or liberties or. free customs, or be outlawed or exiled, or any 
otherwise destroyed, nor will we pass upon him or condemn him, but 
by lawful judgment of his peers or by the law of the land." 

In the formal declaration of independence the king of Great Britain, 
after being charged with many violations of fundamental principles 
and invasions of common rights, was arraigned before the world "for 
depriving us in many cases of trial by jury ; for transporting us be- 
yond the seas to be tried for pretended offenses." This language 
evinces the purpose of our representatives to risk their lives and their 
fortunes, in part, at least, to secure, not simply the ancient right of 
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trial by jury, but trial by a jury of the vicinage, within easy reach of 
all evidence material for the vindication of the accused, where the 
charge might prove unfounded upon a fair investigation. 

During the same year these principles were embodied in the decla- 
ration of rights by the colonial congress, in what now constitute sec- 
tions 13 and 17 of article 1 of the Constitution, which are as follows : 

"Sec. 13. No person shall be convicted of any crime but by the 
unanimous verdict of a jury of good and lawful men.*' 

"Sec. 17. No person ought to be taken, imprispned, or disseised of 
his freehold, liberties, or privileges, or outlawed or exiled, or in any 
manner deprived of his life, liberty, or property, but by the law of the 
land." 

Not only has section 13 been construed to guaranty to every per- 
son (whether a citizen of this state or of another commonwealth) a 
trial by jury in all cases, which were so triable at common law (such 
as an indictment for a felony), but a trial by his peers of the vicinage, 
unless, after indictment, it should appear to the judge necessary to 
remove the case to some neighboring county, in order to secure a fair 
trial. Judge Cooley says (Const. Lim. marg. pp. 319, 320): "Many 
of the incidents of a common-law trial by a jury are essential elements 
of right. The jury must be indifferent between the prisoner and the 
commonweaTth', and to secure impartiality challenges are allowed, both 
for cause, and also peremptory, without assigning cause. The jury 
must also be summoned from the vicinage where the crime is supposed 
to have been committed ; and the accused will tht;s have the benefit on 
his trial of his own good character and standing with his neighbors 
if these he has preserved, and also of such knowledge as the jury may 
possess of the witness who may give evidence against him. He will 
also be able with more certainty to secure the attendance of his own 
witnesses.'' Kirk v. State, 1 Cold. (Tenn.) 344; Armstrong v. State, 
Id. 338 ; State v. Denton, 6 Cold. (Tenn.) 539. This strong language 
is used in commenting upon the clause, which, in substantially the same 
terms, guaranties the right of trial by jury in all serious criminal pros- 
ecutions in every one of the states. ♦ * ♦ 

After the federal Constitution had been ratified the people of the 
states, with the recollection of the flagrant invasions of their rights 
by transporting freemen abroad to be tried for "pretended offenses" 
still fresh, amended it so that, says Ordronaux, "the j:rime and its 
punishment are attached to the jurisdiction within wETch it was com- 
mitted/^"O^^^Q"^^^> Const! Leg.* TS?"; "Const IT. S. art. 3, § 2, cL 3. 

TResT amendments aj^ly only to federal tribunals, but the fact that 
they were prohibited from trying, except in the state where the crime 
should be committed, is evidence of a purpose to put it beyond the 
power of congress to have a citizen tried for a criminal offense ex- 
cept by a jury of the vicinage, and at a point not so remote as to de- 
prive him of the benefit of his witnesses. 
IfiDOXx Cab.Ob.L.'— 17 
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Another amendment (article 4, § 2, d. 2) supplements that already 
referred to, and shows by its terms that the purpose in enacting it was 
to definitely localize the forum of every crime conmiitted by a person 
not in the land or naval forces, by providing for Uie extradition of 
criminals on demand of the governor "to the state having jurisdiction 
of the crime." It was evidently contemplated by the framers of the 
C onstitu tion that ordmarily there would be but one state where a crime 
c ould be properly said to have been committed, and whose courts 
WDuld jiaye cognizance 6T it. It was natural that they should cling to 
the old territorial rule, which limited the jurisdiction to the courts of 
the county. 

^ * The , s tate of Sout h Carolin a jyas the sovereign whose authority wj^ 
disrgjarded when the bigamous marria ge was celebrated. If the de- 
fendant marned a second time in South Carolina or elsewhere outside 
of North Carolina, the act had no tendency at the time to affect socie- 
ty here, nor can that unlawful conduct be punished as a violation of 
our criminal laws. Qii..the other hand, the completed act of entering 
i nto a se cond marriage in a neighboring state is not analogous to the 
cases w here a mortal wound is inflicted in one state, and the wounded 
man lingers and dies from its effects within the limits of another state 
during the next ensuing 12 months. 

It is needless now to discuss the question whether, on account of the 
fact that the ultimate effect of the wound is the resulting death, the 
state in which the death occurs in such cases should not be held to have 
common-law jurisdiction to try for murder, since nearly all of the 
states have enacted statutes providing for such trials, and some of them 
have declared such enactments essential. Com. v. Macloon, 101 Mass. 
1, 100 Am. Dec. 89; Bishop, Crim. Uw, §§ 112-117. ♦ ♦ * 

The attempt Jo cva^e the organic law bymakii^, the^.£jHnuigJlltP 
this*~state (after committing an offense in another) a crime is too pal- 
pable, in view of the admitted fact that the Constitution of the United 
States gives to citizens of all the states the immunities and privileges 
of its own citizens, and of their guaranteed right, under the interstate 
commerce clause, to pass through another state without arrest and in- 
quiry into their accountability for offenses against their own sovereign- 
ty, but especially because the trial for the new felony involves an in- 
vestigation of the original bigamy by a jury not of the vicinage and 
remote from the witnesses. * * ♦ 

Our statute applies by its terms as well to a citizen of another state, 
who in transitu affords to our local authorities the opportunity to ap- 
prehend him, as to those who become domiciled within our borders, 
Ordronaux, Const L^. pp. 339-343. As a citjzen of anothct 5tate, 
he has thejprivilege of demanding a trial in a particular locality, and 
by'a Jurj;^f the vicinage ; and it would deprive him of that right* guar- 
antees^^ the federal Constitution, to arrest him while temporarily 
in this state, and, imder the pretense of punishing him for the felony 
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of comi ng into th e state after a bigamous marriage, try him remote / , 
from "ffie locality "wliere the marriage was celebrated ^nd his witnesses , */* 
reside for an off ense involyimg, pij^ the j^uestion jirhgt^^x. Jhe .second " 
marnage was in Tact bigamous. Ordronaux, supra, p. 255. 

Wharton (2 Crim. Law, § 1685), after discussing the English stat- 
ute, says: ''In some of the United States a similar statute has been 
enacted ; in others a continuance in the bigamous state is made indict- 
able, no matter where the second marriage was solemnized. But, when 
the act of bigamous marriage is made the subject of indictment, then, 
at common law, the place of such act has exclusive jurisdiction." The 
court of Alabama has expressly held in Beggs v. State, 55 Ala. 108, 
that where a person is indicted for the bigamous^ act of^jn^rrxisxg^ 
second time in another state,, as. distinguished from continui ng to c o- 
habit withia the state after such marriage, the indictment could not be 
sjistainejd; but the court did not find it necessary in that case to dis- 
cuss the question of legislative power, as the Legislature had modified 
the English statute in the same way that it had been altered by law in 
Vermont, Massachusetts, Tennessee, Missouri, and other states. 

It will not be insisted that the courts of the state of Maine would 
have power to enforce a statute which provided for punishing with 
death any person who had committed murder in another state, and then 
gone within its limits, by apprehending a Texan, and requiring him to 
send to the banks of the Rio Grande for testimony to meet and refute 
that of a malignant neighbor who had followed him almost across the 
continent to wreak his vengeance. If a state has the power to punish 
one caught within its borders as a felon for a bigamous marriage com- 
mitted within another state, what is to prevent the trial of a citizen 
found in a neighboring state for a homicide, if the statute were broad 
enough to include murder as well as bigamy? if the statute made it a 
felony punishable with death to come into the state after committing 
murder in another? The assertion of such authority would jeopardize 
the security of every American citizen who ventured beyond the con- 
fines of the state in which he resided. The express provision for the 
extrad i tion of crim inals excludes the idea o f try ing them outside of 
the limits of the state where tKe olTense is committed, even if there 
we re no direct guaranty that they shouT? not be subject to arrest and 
tnal^iorjDffenses against flieir own sovereign, when beyond her limits. 

The additional counts In" which it is charged that the defendant, 
after the bigamous marriage in South Carolina, came into North Caro- 
lina, and cohabited with the person to whom he was married, cannot 
be sustained, because that offense is not covered by our statute. The 
North CaroUna statute would, if enforced, subject him to indictment 
if he should come across the border and leave the woman behind. 

While we do not recognize the validity of marriages of parties when 
they leave the state for the purpose of evading a law which makes a 
marriage between them tmlawful, and with the intent, after celebrating 
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the rites in another jurisdiction, to return and live in this state (State 
V. Kennedy, 76 N. C. 251, 22 Am. Rep. 683), we h ave no expr ess stat* 
ute making^ such acts indictable as a £elooy» bvt only as a misdemeanor^ 
where they live in adultery here (State v. Cutshall, 109 N. C. 764, 14 
S7E. 107, 26 Am. St. Rep. 599). This fact is fatal to anothe r coun t 
of the indictment. 5ut we do not wish to be understood as question- 
ing the power of the state to punish one of its citizens who goes out 
of the state with intent to evade its laws by celebrating a bigamous 
marriage beyond its jurisdiction, and returning to live within its bor- 
ders. 

For the reasons given we think that there was no error in the judg- 
ment of the court below quashing the indictment ; and it is affirmed. 



BIMPSON V. STATE. 

(Supreme Court of Georgia, 1883. 02 Ga. 41, 17 S. B. 084, Z2 WEL A. 248» 

44 Am. St Bep. 76w) 

Indictment for assault to murder. 

Lumpkin, J.* * * * Under the evidence introduced in behalf 
of the state, and which the jury evidently believed to be true, the ac- 
cused shot twice at the prosecutor, intending the balls from the pistol 
used to take effect upon him. At the time of the firing the. prosecutor 
was in a boat upon the Savannah river» and within the state of Georgia, 
and the accused was standing upon the bank of the river in the state 
of South Carolina. It was conceded that if either or both of the balls 
had struck the prosecutor an offense of some kind would have been 
committed in Georgia, upon the idea that die act of the accused took 
effect in this state ; but it was contended that, inasmuch as the prose- 
cutor was not struck,' no effect whatever was produced in Georgia 
■ by the act in question. 

This contention is not well founded in point of fact, for the evidence 
shows conclusively that, although the prosecutor was not injured, the 
balls did strike the water of the river in close proximity to himj within 
(his state, and therefore it is certain that they took effect in Georgia, 
although not the precise effect intended, assuming that the verdict 
correctly finds it was the deliberate purpose of the accused to actually 
shoot at the prosecutor. What the accused did was a criminal act, and 
it did take effect in this state. Mr. Bishop says : "The law deems that 
a crimeis committed in the place wl\ere the criminal act takes effect. 
Hence, in many circumstances, one becomes liable to punishment in a 
particular jurisdiction while his personal presence is elsewhere. Even 
in this way he may commit an offense, against a state or county upon 

• Fart of the opinion is omitted* 
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whose soil he never set his foot." 1 Bish. Crim. Proc. .§ 53. And see 
Bish. Crim. Law, § 110. 

Of course, the presence of the accused within this state is essential 
to make his act one which is done in this state, but the presence ne^d 
not be actual. It may be constructive* The well-established theory of 
the law is that, where one puts in force an agency for the commis- 
sion of crime, he, in legal contemplation, accompanies the same to the 
point where it becomes eflFectual. Th^S^ ^ burglary may^be committed 
by inserting into a building a hook or other contrivance by means of 
which goods are withdrawn therefrom; and there can be no doubt 
t hat, u nder these circumstances, the burglar, m legal contemplation, 
alters the building, So, if a man in the state of South Carolina crim- 
inally fires a fiall into the state of Georgia, the law regards him as ac- 
companying the ball, and as being represented by it, up to the point 
where it strikes. If an unlawful shooting occurred while both the 
parties were in this state, the mere fact of missing would not render 
the person who shot any the less guilty. Consequently, if one shoot- 
ing from pother state goes, in a legsA sense, jvherejiisjbullet goeS; 
the fact of his missing the object at which he aims cannot alter the 
legal principle. 

(pases are numerous in which it has been held that where a person 
wounds another in one state or country, but the person wounded dies 
ejsewhere, beyond its territorial boundaries, the courts of the state 
or country in which death occurred have jurisdiction to try the of- 
fense. A leading case on this line is that of Tyler v. People, 8 Mich. 
320, in which there was a dissenting opinion by Justice Campbell. 
The ruling of the majority of the court, however, was approved in 
the case of Com. v. Macloon, 101 Mass. 1, 100 Am. Dec. 89. Justice 
Gray, who delivered the opinion in the latter case, says, on page 7, 
that if one's "unlawful act is the efficient cause of the mortal injury, 
his personal presence at the time of its beginning, its continuance, or 
its _ result, is not essential. He may be held guilty of homicide by 
shooting, even if he stands afar off, out of sight, or in another juris- 
diction" ; and the words quoted are followed by apt illustrations. On 
page 17 of the same report Justice Gray disapproves the dissenting 
opinion of Justice Campbell above mentioned. 

There is, however, a clear distinction between cases like the one 
just cited, where a wotmd is inflicted in one jurisdiction and death en- 
sues in another, and cases like the present, where the accused in one 
state puts in operation a force which takes effect in another. On page 
343 of 8 Mich., supra, this distinction is clearly stated by Justice Camp- 
bell. He says the doctrine of constructive presence is not 24>plicaU€ 
to a case like that with which he was then dealing, and then uses the 
following language which sustains our ruling in the case at bar. 
Speaking of constructive presence, he says: "All that it amounts to* yi 
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that the crime shall be regarded as committed where the injurious act 
is done. A wounding must, of course, be done where there is a per- 
son wounded, and the criminal act is the force against his person. 
That is the immediate act of the assailant, whether he strikes with a 
sword or shoots a gun ; and he may very reasonably be held present 
where his forcible act becomes directly operative." This doctrine is 
supported by Rorer on Interstate Law, 241, 243, 244, citing Johns v. 
State, 19 Ind. 421, 423, 81 Am. Dec. 408. And see Whart. Confl. 
Laws, § 825, and notes on pages 717, 718; Whart. Crim. Law, §§ 278^ 
280. 

In Adams v. People, 1 N. Y. 173, it a ppeared that the accuse d 
forged aj)aper in Ohio, upon which he pVocured money in New Yorfc, 
through an innocent agent, without going into the latter st^te. Jle 
afterwards voluntarily went into that state, and was indicted and tried 
/or the crime. It was conceded by both court and counsel that_ jie 
w as gui lty of committing the crime in the state of New York^and the 
question upon which the case turned was simply whether or not, in- 
asmucTTas he owed no allegiance to that state, he could be tried and 
pimished therein. In U. S. v. Davis, 2 Sumn. 482, Fed. Cas. No. 
14,932, it appeared that a gun was fired from an American ship lying 
in the harbor of Raiatea, one of the Society Isles, by which a person 
on a schooner belonging to the natives, and lying in the same harbor, 
was tilled; and it^was held that the act, in contemplation of law, 
was done on board the foreign schooner, where the.abpt took effect, 
juid that jurisdiction of the crime belonged to the foreign government, 
and not to the courts of the United States. 

In Hawes on Jurisdiction (section 110) it is laid down that "a crime 
may be committed within the jurisdiction of a state, although the per- 
son committing it never was within its borders, if the act takes effect 
there." An interesting discussion pertinent to the question involved 
may be found in 6 Crim. Law Mag., beginning on page 155, in an ar- 
ticle entitled "Dynamiting and Extraterritorial Crime." "A party 
who, in one jurisdiction, or in one county, may put in pperajiia^ A 
force that does harm in another, may be liable in either for the of- 
fense." Brown, Jur. § 92. This section also contains numerous il- 
lustrations which are apt and pertinent. See, also, Reg. v. Rogers, 
14 Cox, Cr. Cas. 22. 

The above authorities demonstrate beyond question that a criminal 
act begun in one state and completed in another renders the person 
who does the act liable to indictment in the latter. In view of t hese 
authorities, there cannot in the present case be any doubt whatever 
tHat Simpson would have been indictable in Georgia if a ball from his 
pistol liad actually wounded Sadler. That this would be true is too 
well established for serious controversy. The able and zealous coun- 
sel for the plaintiff in error candidly conceded that such would be the 



JUBISDICXION 263 

law, but contended that, as the balls "took no effect in Georgia," the 
entire act of the accused was committed in South Carolina, and that 
he really did nothing in this state. 

We have endeavored to show that this contention is not sound. As 
we have already stated, the act of the accused did take effect in this 
state. He started across the river with his leaden messenger, and was 
operating it up to the moment when it ceased to move, and was, there- 
fore, in a legal sense, after the ball crossed the state line, up to the 
moment that it stopped, in Georgia. It is entirely immaterial that the 
object for which he crossed the line failed of accomplishment It hav- 
ing been established by abundant authority and precedent that in crime 
there may be a constructive as well as an actual presence, there can 
be, in a case of this kind, in which the act of the accused, when 
analyzed, is simply an attempt to imlawf ully wound another by shoot- 
ing, no rational distinction in principle, as to the question of jurisdic- 
tion, whether the attempt is successful or not. Jhe criminality was 
complete, and the offense was perpetrated in Georgia, irrespective of 
results. * * * 
■ ■ Judgment affirmed. 
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FORMER JEOPARDY 



STATE V. SOMMERS. 

(Supreme Court of Miimesota, 1896. eo Minn. 00, 61 N. W. 007.) 

MiTCHEi^L, J.* To an indictment for grand larceny, the defendant 
pleaded in bar former jeopardy of punishment for the same offense. 
In brief, his plea was that at a former term of court he had been 
►laced on triad on the same indictment, and that after the case had 
>een submitted to the jury the court, without his consent^ and in his 
absgnce^-— he being at the time confined in prison, — discharged the 
jury without a verdict, on the alleged ground of their inability. to 
agree. The court sustained a demurrer to this plea, and the correct- 
ness of this ruling is the only question presented by this appeal. 

The provision of the constitution, which is but declaratory of the 
common law, is that "no person for the same offense shall be put 
twice in jeopardy of punishment/' What constituted "jeopardy of 
pimishment," in the legal or constitutional sense, and when it attaches, 
are questions upon which there is not entire harmony among the au- 
thorities. But, notwithstanding some dissenting views on the sub- 
ject, we think it may be considered as settled by the great weight of 
authority, and in accordance with sound principle, that a person js 
put in jeopardy of punishment, in the legal sense, when a trial jury 
is impaneled and sworn to try his case, upon a valid indictment, or, 
as it was expressed at common law, "when the jury is charged with 
the defendant." After a jury is thus charged with a prisoner, he is 
entitled to have the trial proceed to a finish by verdict, unless an in- 
tervening necessity prevents. It is a principle of the common law, 
as well as of common sense, that what becomes necessary in the 
course of legal proceedings must be done. "All general rules touch- 
ing the administration of justice must be so understood as to be made 
consistent with the fundamental principles of justice, and consequently 
all cases where a strict adherence to the rule would clash with those 
fundamental principles are to be considered as so many exceptions 
to it." Kinloch's Case, Foster, Crown Law, 16. 

In accordance with this principle, it is now well settled that, where 
there is a manifest necessity for so doing, the court may, even with- 
out the consent of the defendant, discharge a jury without a verdict, 
and that this will be no bar to trying the defendant again for the 

1 The ooncurring opinion of Canty, J., is omitted. 
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same offeusfi. As to what facts and circtimstances would create a 
legal necessity for a discharge of the jury without a verdict, it is 
not now necessary to consider, further than to say that it is settled 
that the inability of the jury to agree constitutes a moral necessity 
for their ^scharge from giving a verdict, which will prevent it beiog ^ 
aoar to another trial. But in this connection there comes in another 
familiar principle in the administration of justice, viz. tjiat in a prose- ^ 
cution for felony the accused must be, and has a right to be, present ^ ^ 
at every stage of the trial ; at least, unless he has waived that right- 
Hg. h^s.the same right to be present at the discharge of Ihe.iury 
without a verdict as at any other step in the trial, for he may ht 
atfe to show good reasons why they ought not to be discharged. 

In this case, the defendant having been, once ^ut in jeopardy of . 
punishment," and the jury having been discharged witTiout Jiis^ con- J 
sent, and during his enforced absence, — he not having waived his 
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right to be present, — it seems to us that it necessarily follows that* 
he cannot be put again in jeopardy of punishment for the same of- /y 
|ense. 1 Bish.'t:r. Proc., par. 272; State v. Wilson, 50 Ind. 487, < 

19 Am. Rep. 719; Rudder v. State, 29 Tex, App. 262, 15 S. W 
717. It is true that, notwithstanding some difference of opinion as 
to the reason for the rule, it is now uniyersjCUy . held that if, upon 
a review of the case either in the same or another court, a verdict 
of guilty is^ HP^^ the motion of defendant, set aside, he may be 
tjied again for the same offense. But that is not at all analogous to 
the present case. The defendant has no right, under the constitutional 
provision now imder consideration, to a review of his case after con- 
viction, no matter how many errors may have been committed on the 
trial. To this right of review there may be attached such conditions 
as may be deemed proper; and, in availing himself of this right by 
asking relief from a conviction, the defendant must accept it subject 
to the condition imposed, which is that, if the verdict is set aside for 
error, he may be tried again. But in the present case the defendant 
is not asking for any such relief, but is merely standing upon the 
facts and record as they are, and asserting his constitutional immunity 
from being again put in jeopardy of punishment for the same offense. 
The demurrer to the plea ought to have been overruled. 

Order reversed. 

Canty,' J., concurred. 
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ROBERTS V, STATE. 
(SapreoM Court of CtowgU, 1868. 14 Cki. 8, S8 Am. Dee. 628.) 

The defendants, with others, were indicted for a rob bery c ommitted 
Upon Joh n Tackson. of said county. At March term, 1853, tfiey filed a 
pjea setting forth the record j?i. a forme r ii^dictment agr*^"^^ ^^^"^ ^"^ 
burglary, upon which they had. been tried and convict ed^ and w j^ic h 
they averred t o be the same felony^ and none other, for which, th/^y 
were now indicte3! To this plea, the Solicitor General in writin g de- 
murred, de nying its su fficiency in lawjo operate th e acquittal of th e 
lef endants. Upon consideration of such demurrer , the plea was over- 
ruled by the court, and the defendants required to answer over. 

4t * * 

Starnes, J.,* delivered the opinion. ♦ ♦ ♦ 

The main fact stated, and on which the plea rested, was that th e 
defendants had be en greviousl y^cd tLyicted. jQQ^ti^p^ . charge gf ^^^irylarv. 
that judgment had been rendered on said conviction, and that t he f d - 
ony of which they had been so convicted was one and the "same with 
the felony of which they then stood accused. Of course, the Solicitor, 
by so demurring, and admitting that this charge of robbery was the 
same felony as that of which the defendants had been convicted, in- 
tended only to admit that the two indictments related to the sam^JtciQ?- 
action^ and did not mean to admit that the charge was the game in eadi 
(ase. Taking this, then, as true, it becomes our duty to make the fol- 
lowing inquiry : When a prisoner has been indicted for havingj>urgla- 
riously broken and entered the dwelling of another with intent to st^I 
the goods and chattels of the owner, and, in order to manifest such 
intent on the trial, proof be adduced that the prisoner did violentlyj, or 
by intimidation from the person of the owner, steal such goods ar^d 
chattels, and he be convicted, and afterwards an indictment for the 
robbeiy committed at the time be found against him, can he then be 
tried, if he plead autrefois convict, for such robbery as a separate of- 
fense? 

The case made by this record invokes an answer from us to this 
question. The record, it is true, does not show that, upon the trial 
of these defendants for the burglary, that part of the evidence which 
was relied upon to show the felonious intent was the same with that 
which was offered upon the trial for robbery ; but this is in effect ad- 
mitted by the demurrer to the plea, as we have shown, and thus the 
question presented arises. 

Of the sufficiency of the plea of former acquittal or conviction, the 
following is said to be a true test, viz.: Whenever the prisoner, might 
have been convicted on the first indictment, by the evidence necessary 

9 The statement of facts is abridged and part of the opinion is omitted. 
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to spcport the secoad; or, in Qtherwords, ^.^irt thT CYJdfiF^^^ HkK^^' 
sary to support the secon d in dictment would have sustained the first. 
Arch. CTPTTWl'Tlex v.TIarC, 1 B. & B. 4737 People v. Barrett, 1 
Johns. (N. Y.) 66 ; Ccmd. v. Cunningham, 13 Mass. 245 ; Hite v. State, 
9 Yerg. (Tenn.) 357; People v. McGowan, 17 Wend. (N. Y.) 386; 
State V. Risher, 1 Rich. (S. C.) 222 ; Durham v. People, 4 Scam. (111.) 
172, 39 Am, Dec. 407; Com. v. Wade, 17 Pick. (Mass.) 400; 2 
Hawks, 98. 

This may be said to be the case in all compound felonies. 1 Ross on 
C. 89, note. 

There seems to be some difficulty in applying this rule (as above ex- 
pressed) in all cases. It may be said that the prisoner could not have 
been convicted on the indictment for burglary, by the proof necessary 
to convict on the indictment for robbery ; and the evidence necessary 
to support the indictment for robbery would not have insured a con- 
viction on the prosecution for burglary. If the indictment for robbery, 
however, had been first tried, then, upon the trial of the burglary, the 
proof necessary to support that last trial would have been such as 
would have been sufficient to sustain the first prosecution, because, 
after proof of the breaking and entering by the prisoner, the state 
would have proceeded to prove the violent stealing from the prose- 
cutor, in order to show the breaking, etc, with felonious intent; and 
this would have been proof of the robbery. 

To avoid any^ confusion on this subject, we adopt the rule as it i? 
otherwise more generally, and perhaps more accurately, expressed, viz., 
that the plea of autrefois acquit or convict is sufficient, whenever the 
proof shows the second case to be the same transaction with the first. 
Fiddler V. State, 7 Humph. (Tenn.) 508; Thach. 206, 207. That rule 
is decisive of this case. * * * 

The rule above stated by me is that which is prescribed for this case, 
and it must be the law for these defendants. 

This record shows that the transaction referred to in the indictment 
for burglary is the same with that in the prosecution for robbery, in- 
asmuch as the pleader, in order to show the felonious intent, has made 
it^ necessary in the former to prove the circumstances of the stealing, 
and thus to involve the same transaction (the robbery) in both cases. 
If the pleader had alleged the breaking with felonious intent (which 
constitutes burglary), and had been able to prove, otherwise than by 
proof of the robbery, that the felonious intent was manifested, then 
the two might not have constituted the same transaction. But this was 
settled by the demurrer; and the state's counsel, having elected to 
make his proof of felonious intent in thii way, has put his case within 
the application of the rule. 

In passing sentence upon these defendants, after the conviction in 
the case of burglary^ the court no doubt graduated the penalty accord- 
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ing to the drcumstances of the transaction, thus taking into considera- 
tion the proof of the robbery ; for it is to be presumed thqt 9 brib- 
ing and entering of a dwelling house, accompanied by an actual rob- 
bery, would have been more severely punished than a breaking and 
entering with an intent to rob which was not consummated. If this 
be so, and the defendants have been held to some degree of punish- 
ment in consideration of the robbery, i^ try them again for it would 
be, as it were, to place them in jeopardy a second time on account of 
the same offense, thus in some sort violating the fundamental prin- 
ciple on which the plea of autrefois acquit and convict rests. Hence, 
again, the propriety of the rule which we recognize and apply. 
On this groirnd, we reverse the judgment of the court * ♦ ♦ 
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